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Lawyer Discipline — the 
Karl Committee 

It is without question that one of 
the primary purposes in creating 
The Florida Bar was to establish 
statewide uniform standards of 
professional conduct which would 
ensure for the citizens of Florida 
ethical legal practitioners. It is 
frequently reported that the most 
important responsibility delegated 
to The Florida Bar by the Supreme 
Court of Florida is its disciplinary 
program. 

The Florida Bar is expressly delegated the 
authority, power and duty to maintain high 
ethical standards and to take such 
proceedings as authorized in these rules to 
ensure such standards in the Bar of Florida. 


Rule 11.02, Integration Rule of The Florida 
Bar. 


As a matter of fact, in 1949 when 
the voluntary Florida State Bar 
Association petitioned the Supreme 
Court of Florida to integrate the 
lawyers of Florida into a “cohesive 
organization,” the opponents to 
integration had as two of its 
objections “Bar integration 
contemplates discipline by police 
methods rather than by judicial 
process,” and secondly “the 
integrated Bar will not eliminate the 
unethical lawyer.” 

Through the years The Florida 
Bar has devoted a larger portion of 
its income from membership dues 
to the disciplinary program than to 
any other activity under the 
supervision of the Bar. This year the 
budget calls for expending $589,290 
for the ethics and _ discipline 
program. This represents 36.75 
percent of the annual membership 
dues income of $1,603,275. A 
closely related program to the 
disciplinary program is the Clients’ 
Security Fund to which $192,980 is 
being dispensed in this year’s 
annual budget. 

If both of these programs are 
combined they represent 48.79 
percent of this year’s total dues 
income. This is indeed a heavy 
commitment by the lawyers of 
Florida through The Florida Bar to 
the disciplinary program. 
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In 1970, 
committee chaired by the late 
Supreme Court Justice Tom Clark, 
after a three-year study of lawyer 
discipline throughout the United 


an ABA special 


States, concluded that lawyer 
discipline in the nation was in a 
“scandalous situation that requires 
the immediate attention of the 
profession.” Lawyers in Florida 
were offended by the Clark report 
and subsequently Mr. Justice Clark 
issued a news release directed 
solely to the Florida situation which 
indicated that Florida’s disciplinary 
program was one of the best in the 
nation. As a matter of fact, out of 
the some 18 specific recommenda- 
tions of the Clark report, the 
Florida program had met all but 
three. 

Nonetheless, much attention has 
been given in the press to lawyer 
discipline and most of it has been 
derogatory. One of the things that 
has made The Florida Bar a great 
state bar organization is its untiring 
effort to upgrade its programs and 
performance. Even though 
comparable time records with 
other states will show that Florida is 
near the top, this must not deter our 
efforts to upgrade our disciplinary 
program in those areas that demand 
attention. 

Accordingly, last spring Mr. 
Chief Justice Ben F. Overton, in 
cooperation with Past President 
Edward J. Atkins, appointed a 14- 
member Supreme Court Special 
Committee for Lawyer Disciplin- 
ary Procedures and asked that Mr. 
Justice Frederick B. Karl chair this 
committee. Since this appointment, 
the committee has had two 
meetings. In addition to a 
tremendous amount of reading 
material, the committee has also 
received expert testimony from 
persons outside Florida with 
distinguished records in the field of 
lawyer discipline. Serving with Mr. 
Justice Karl on the committee are: 
Edward J. Atkins, T. Edward 
Austin, Jr., General James S. 
Cheney, Julian D. Clarkson, Patrick 


Emmanuel, Mallory H. Horton, 
Robert B. Kane, Thomas C. 
MacDonald, Jr., A. Lamar 
Matthews, Eli H. Subin and John 
W. Frost II. In addition, two 
nonlawyers serve on the 
committee, a journalist, Emmett 
Peters, Jr., and Mrs. Preston 
Garrett, who presently serves as a 
member of the Supreme Court 
Judicial Nominating Commission. 

As reported in The Florida Bar 
News June 10, 1977, Mr. Justice 
Karl urged that members of The 
Florida Bar present to the 
committee their “observations, 
suggestions or guidance” as to how 
our disciplinary program can be 
improved. 

Specific subjects that the 
committee is addressing include: 
the entire disciplinary structure, 
confidentiality, funding, complain- 
ant’s rights, trust accounting 
procedures, fee arbitration, lawyer 
competence and other discipline 
related subjects. 

For instance, the committee will 
be considering whether the 
supervision and control of the 
disciplinary program should 
remain under the direction of the 
Board of Governors of The Florida 
Bar or whether some outside 
commission or agency should 
assume this responsibility. The 
committee will also consider 
whether the disciplinary program 
should continue with lawyer 
volunteers serving on grievance 
committees, as referees, and as Bar 
counsel or go to an entire 
professionai staff to exercise 
disciplinary resyonsibilities. 

These are major issues. They are 
issues that should be of abiding 
concern and interest to every 
member of The Florida Bar. They 
affect your pocketbook! If the 
disciplinary program was handled 
entirely by paid professionals, the 
overall cost to Florida lawyers 
would increase 100 to 200 percent 
and probably approach $1,500,000 
annually. 

What are the major complaints 
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about the disciplinary program? 
Probably the one that is heard most 
frequently is that there are too 
many time delays in processing a 
grievance complaint from 
investigation to ultimate 
conclusion. Secondly, it is 
frequently reported that the public 
lacks confidence in the disciplinary 
program because it lacks public 
exposure and is a peer review 
system. These complainants argue 
that there should be _ further 
relaxation in the confidential rule 
and that nonlawyers should be 
incorporated in the disciplinary 
system at some level. 


It is my firm opinion that most of 
the volunteers within the 
disciplinary program in Florida do 


CORPORATION 
INFORMATION 
SERVICES 


Toll Free in Florida 1-800-342-8086 


Cut the red tape and costly delays. 
Call Corporation Information Ser- 
vices toll free to retrieve or file infor- 
mation and/or documents of public 
record in Tallahassee. 


Inquire about our Insta-Corp service. 
(One-day service on the filing of new 
articles of incorporation offered ex- 
clusively to members of The Florida 
Bar.) 


Call toll free 1-800-342-8086 to 
discuss the use of our services. 


CORPORATION INFORMATION 
SERVICES, INC. 


P.O. Box 3994, Tallahassee, Florida 32303 
Telephone 904-222-9171 


an outstanding job. They assume 
this high responsibility of their 
profession with dedication and 
dispatch. It is the few volunteers 
who do not assume this attitude that 
gives the program a black eye. For 
example, one grievance complaint 
filed in South Florida languished 
with a grievance committee for two 
years before being resolved. We 
just cannot expect public 
confidence in our disciplinary 
program with a situation such as 
this. Thank goodness it is rare and 
the exception. 


Just this past week I checked on 
disciplinary cases which were at the 
trial level and before a referee to 
determine if any were delinquent 
and if any referee had held a final 
hearing and failed to live up to the 
court’s rule that his report be filed 
within 30 days after the final 
disciplinary hearing. I was pleased 
to learn that out of the 
approximately 150 cases presently 
at the referee level, there was only 
one case that could be termed 
delinquent. 


President Troutman is urging that 
members of The Florida Bar 
express their views to him and to the 
Karl committee on all of the 
foregoing subjects and express 
these views today. The Karl 
committee has a mandate from the 
Supreme Court of Florida to make 
its final recommendations to the 
court by January 1, 1978. For this 
reason, if you have any particular 
views about how the disciplinary 
program of The Florida Bar can be 
improved, you are encouraged to 
express them to President 
Troutman or directly to the Karl 
committee. If you favor the present 
system of retaining some 
confidentiality in the disciplinary 
system you should express yourself 
on this issue. If you favor lawyers 
exercising their professional 
responsibility on a voluntary basis 
by serving in the disciplinary 
program you should likewise make 
your views known. 


Without question The Florida 
Bar is at an important crossroad 
with its disciplinary program. What 
direction it will take trom this point 
forward will depend in large 
measure on how you, the member, 
responds to the critical issues now 
pending before the Karl committee. 
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Nonresident Liaison 
Committee 


For the first time in the history of 
The Florida Bar, the Board of 
Governors of The Florida Bar has 
created a “Nonresident Liaison 
Committee with the Board of 
Governors.” Today there are 4,521 
nonresident members of The 
Florida Bar in good standing. These 
members have special needs. They 
have special problems different 
than resident members. Accord- 
ingly, in order to be more 
responsive to these nonresident 
members, the Board has appointed 
a committee which is composed 
exclusively of nonresident 
members. The chairman of the 
committee is F. Cleveland Hedrick, 
Jr., 1211 Connecticut Avenue, 
Northwest, Suite 700, Washington, 
D.C. 20036. 


The purpose of the committee is 
to work in direct liaison with the 
Board of Governors and hopefully 
develop closer liaison between the 
Board and the out-of-state 
members. The committee is 
composed of lawyers from as far 
west as Colorado and as far east as 
New Jersey. Its composition is 
mixed. Both young and senior 
lawyers are on the committee as 
well as a dean of a prominent law 
school. 


It is the hope of President 
Troutman and the Board of 
Governors that this committee will 
serve to improve and stabilize 
relations between the Board of 
Governors and our out-of-state 
members while substantially 
upgrading services of The Florida 
Bar to these distant members. 
Members of this committee consist 
of Finn M. W. Caspersen, Andover, 
New Jersey; James M. Downey, 
Boulder, Colorado; Dean Thomas 
A. Edmonds, University of 
Richmond, Virginia; Donald C. 
Evans, Jr., Washington, D.C.; Fred 
S. Gilbert, Jr., Washington, D.C.; 
John J. McLario, Menomonee Falls, 
Wisconsin; Joan E. Odell, Oak 
Brook, Illinois; David M. Repass, 
Washington, D.C.; William L. 
Sollee, Washington, D.C.; James W. 
Whitney, Galena, Ohio, and Wayne 
D. Wisbaum, Buffalo, New York. 
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It Pays to Advertise? 


If pecuniary gain were the 
motive our critics often claim, we 
should adopt advertising as the 
ABA proposes. 

It has proven its worth to the 
commercial world. The millions of 
dollars that pay for our favorite 
television programs would never be 
invested if the return did not 
please the sponsors. Our 
newspapers, radio stations, and 
great television companies are 
rooted in advertising income. Retail 
sales of products depend on 
advertising for marketing. A 
seemingly obscure classified ad will 
attract customers for almost 
anything, and make a garage sale a 
sellout. 

Apnarently, it pays to advertise. 

We have a burgeoning lawyer 
population. We know that legal 
activity brings economic support to 
many walks of life. Should we 
seize upon this opportunity for 
stimulating the economy? Should 
we blast away with ads that will 
catalyze more wills and contracts, 
dissolve more marriages, and 
spawn more litigation than ever 
before? 

Not if we have PUBLIC 
CONCERN. 

The columnists who ascribe our 
previous opposition and present 
caution to the sinister motive of 
restraining competition will soon be 
replaced by other columnists who 
will eschew lawyer advertising; they 
will say it is agitative to the public, 
conducive to crowding the dockets, 
and designed to pad our pockets. 
To allow advertising or not to allow 
advertising is not really the 
question. Rather, it is what extent of 
control can and should we attain? 
Responsible guidelines by the Bar 
and a cooperative spirit by the 
membership is the answer. 

Bates and Osteen v. State Bar of 
Arizona, in a five-to-four opinion (a 
decision self described as “a narrow 
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one”), restricted advertising to fees 
for routine legal services. The court 
said, “advertising claims relating to 
the quality of legal services” may 
not be protected because they 
“probably are not susceptible to 
precise measurement or verifi- 
cation and, under some 
circumstances, might well be 
deceptive or misleading to the 
public or even false”; hence the 
court leaves “that issue for another 
day.” 

Justice Blackmun’s majority 
opinion places other limitations on 
the authority of the case: 


1. “Advertising that is false, 
deceptive, or misleading of course 
is subject to restraint.” 

2. “Reasonable restraints on the 
time, place, and manner of 
advertising will be permissible.” 

3. The “special problems of 
advertising on the electronic 
broadcast media will warrant 
special consideration.” 

4. The decision does “not 
resolve the problems associated 
with in-person solicitation of 
clients,” concludes that “activity of 
that kind might well pose dangers 
of overreaching by misrepresenta- 
tion not encountered in newspaper 
announcement advertising,” and 
declares “this issue also is not before 


The decision then is authority for 
first amendment protection only to 
“restrained advertising” and does 
“not hold that advertising by 
attorneys may not be regulated in 
any way.” 

Justice Powell, in a firm dissent, 
asserted emphatically that the 
majority “seriously understates the 
difficulties and overestimates the 
capabilities of the Bar — or indeed 
any agency, public or private, to 
assure with a reasonable degree of 
effectiveness that price advertising 
can at the same time be both 
unrestrained and truthful.” He 
leaves us with the advice that the 
Court “long has recognized the 


important state interests in the 
regulation of professional 
advertising” and “that the interest 
of the states in regulating lawyers is 
especially great.” He concludes: “If 
we are to have price advertisement 
of legal services, the public interest 
will require the most particularized 
regulation.” 

The particularized regulation 
recommended by the American Bar 
Association authorizes a lawyer to 
publish or broadcast, among other 
things, the following: 


1. Schools attended, with date 
of graduation, degrees and other 
scholastic distinctions, DR 2-101(B) 
(5). 
2. Public or quasi-public 
offices. DR 2-101(b) (6). 

3. Military service. DR 2-101(B) 
(7). 
4. Legal authorships. DR 2- 
101(B) (8). 

5. Legal teaching positions. DR 
2-101(B) (9). 

6. Memberships, offices and 
committee assignments in bar 
associations. DR 2-101(B) (10). 

7. Membership and offices in 
legal fraternities and legal societies. 
DR 2-101(B) (11). 

8. Technical and professional 
licenses. DR 2-101(B) (12). 

9. Memberships in scientific, 
technical and professional 
associations and societies. DR 2- 
101(B) (13). 

10. Names and address of bank 
references. DR 2-101(B) (15). 

1l. Names of clients regularly 
represented (with their written 
consent). DR 2-101(B) (16). 


My desire, as president of The 
Florida Bar, is to find a responsible 
position, one which does not “stand 
in the door” of inevitable change, 
but which does not stretch the 
intent and spirit of Bates. Succinctly 
stated, a responsible position 
should allow advertising that 
provides the public with answers to 
two questions: 


A 
\) 4 
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Where can legal services be 
obtained? 

How much will legal services 
costP 

To reach a responsible position, 
let’s begin with recognition of the 
legal effect of Bates as binding. 
It is an unavoidable conclusion that 
to implement the spirit of Bates, we 
must facilitate the process of 
informed selection of a lawyer by 
potential consumers of legal 
services. The restrictions the Court 
placed on its own decision 
combined with the unanimous 
holding that state regulation of 
advertising is exempt from the 
Sherman Act, make it a responsible 
position to limit lawyer advertising 
to statements that tell where legal 
services can be obtained and how 
much they will cost. The self- 
laudatory statements permitted by 
the American Bar Association 
should not be relied upon by the 
public; they are nonessential to the 
prerequisite of a free flow of 
commercial information necessary 


How to Operate 
an Efficient 


Send check or money order to: 
LEGAL SYSTEMS NORTHWEST 
P.O. Box 427 

| Mount Vernon, Washington 98273 

Please enter my order for____ copylies) of 


| “HOW TO OPERATE AN EFFICIENT LAW } 
OFFICE*’ ($10.00 postpaid each). 


Name 


Address 


City 
State / Zip 


to finding an appropriate attorney. 

In order to facilitate the informed 
selection of a lawyer, the following 
publications in a newspaper of 
general circulation which carries 
legal notices pursuant to Section 
50.011, 50.021, and 50.031 of the 
Florida Statutes should be 
sufficient: 


1. Name, including name of law 
firm and names of lawyer 
associates, the addresses and 
telephone numbers. Where a legal 
clinic places the ad, the name or 
names of the attorney or attorneys 
or law firm should be included. The 
ad should indicate “A and B Legal 
Clinic” or “The Legal Clinic of A 
and B.” 

2. Date and place of admission 
to the bar of state and federal 
courts. 

3. Office hours. 

4. A statement of legal service 
fees for an initial consultation, and 
the amount of or range of the fee to 
be charged for routine legal 
services defined by The Florida 
Bar. 

5. Foreign language ability. 

6. Whether credit cards or otker 
credit arrangements are accepted. 


7. Range of fee for services, 
provided that the statement 
discloses that the specific fee within 
the range which will be charged 
will vary depending upon the 
particular matter to be handled for 
each client, and that the client is 
entitled, without obligation, to an 
estimate of the fee within the range 
likely to be charged, in print size 
equivalent to the largest print used 
in setting forth the fee information. 


8. Hourly rate, provided that 
the statement discloses that the total 
fee charged will depend upon the 
number of hours which must be 
devoted to the particular matter to 
be handled for each client, and that 
the client is entitled to, without 
obligation, an estimate of the fee 
likely to be charged, in print size at 
least equivalent to the largest print 
used in setting forth the fee 
information. 

9. Fixed fees for specific legal 
services, the description of which 
would not be misunderstood or be 
deceptive, provided that the 
statement discloses that the quoted 
fee will be available and that the 
client is entitled, without 
obligation, to a specific estimate of 
the fee likely to be charged, in print 


size at least equivalent to the largest 
print used in setting forth the fee 
information. 

10. Contingent fee rates subject 
to the Code of Professional 
Conduct, provided that the 
statement discloses whether 
percentages are computed before 
or after deduction of costs. 

ll. The fields of law in which 
the lawyer or law firm practices, 
provided the lawyer or law firm has 
met the prerequisites of the Florida 
. 2signation Plan or specialization 
program of The Florida Bar. 

The manner, size, frequercy and 
format of ads should be c .stent 
with dignity and profess. lism 
and designed to inform the public. 
Advertising marked by excess in 
enntent, volume, scope and 
1ty4- cy does not provide a 
public service, and amounts to 
in-person solicitation, which is 
prohibited. There should be no 
changes in the use of the yellow 
pages of the telephone book; these 
should be reserved as they are now 
for attorneys in accordance with 
The Florida Bar Designation Plan. 
Other than the listing of names with 
designations, advertisements 
should not be allowed in ihe yellow 
pages. In addition, our guidelines 
should provide that an advertise- 
ment must not contain any false, 
fraudulent, misleading, deceptive 
or unfair statement or claims. A 
statement is such if: 

1. It contains a misrepresenta- 
tion of facts, 

2. It is likely to mislead or 
deceive because in context it makes 
only a partial disclosure of relevant 
facts, 

3. It contains laudatory 
statements about a lawyer or group 
of lawyers, 

4. It is intended or is likely to 
create false, unjustified expecta- 
tions of favorable results, 

5. It relates to the quality of 
legal services provided, 

6. It states related legal fees 
other than a standard consultation 
fee or a fee for approved routine 
legal services as those services are 
defined by The Florida Bar. 

7. It conveys the impression 
that the lawyer is in the position to 
influence improperly any court, 
tribunal or other public body or 
official, 

8. It is intended or likely to 
result in a legal action or a legal 
position being taken or asserted 
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merely to harass or maliciously 
injure another, 

9. It is intended or is likely to 
appeal primarily to a lay person’s 
fears, greed, desires for revenge or 
similar emotions, or 

10. It concains other representa- 
tions or implications that in 
reasonable probability will cause an 
ordinary, prudent person to 
misunderstand or be deceived. 

Bates portends an era of lawyer 
advertising. To those who lament 
its birth, guidelines are simply a 
sequel to a mandate from our 
highest Court to permit advertising 
that helps the public know where 
legal services can be obtained and 
for how much. The recommenda- 
tions of the ABA, which are 
conducive to self-laudation, have 
been excluded. Publication of 
clientele and biographical data 
have no bearing on either the 
availability or the price of services. 
The desirability to stem laudatory 
tendencies of biographical material 
and listing of clients outweighs their 
value to the public to make an 
intelligent selection of an attorney. 


This article is written to you well 
in advance of final action by the 
Board of Governors or petition to 
the Florida Supreme Court for 
amendment of the disciplinary 
rules allowing advertising. This is in 
accordance with my policy to 
provide advance notice on 
important issues enabling you not 
only to communicate directly with 
me, but also to your representatives 
on the Board of Governors. 


My views on advertising are 
alterable to reflect your considered 
sentiments and the knowledge we 
acquire from the experience which 
will ensue. However, you 
undoubtedly expect me to be 
responsible. The conclusions 
expressed in this message are based 
on a lot of study, a lot of listening, 
and a lot of thinking. 


RussELL TROUTMAN 
President 
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Anniversary issue 


Heartiest congratulations to The 
Florida Bar Journal and its efficient 
editor and staff on the occasion of your 
50th anniversary! 

It is no small achievement to maintain 
the high standards which you have 
through the years. 

All of us on the Board of Editors of 
the New York State Bar Journal wish 
you even greater success in the years 
ahead. 

EucENE C. GERHART 
Binghamton, N.Y. 


I have just finished reading the 50th 
anniversary issue of The Florida Bar 
Journal. We all realize that the Bar 
Journal is, essentially, a professional 
publication. Nevertheless, the format 
of reminiscence of the 50th anniversary 
issue made delightful reading. I was 
swom in to practice law in Florida 
approximately three weeks before the 
Supreme Court entered the Integration 
Rule. The infancy of my own career 
coincided with the infancy of The 
Florida Bar. Throughout the years I 
have seen it grow from its “crawling” 
years to its present point to where it is 
considered one of the finest state bars in 
the United States. I remember well the 
Sherouse Years, the Comstock Years, 
and, most of all the years when we 
advanced from teenager to great 
maturity in the Cassedy Years. 

Reading the 50th anniversary issue 
revived many, many pleasant 
memories. 

The Florida Bar has attained its 
present pre-eminence, not through the 
efforts of anyone individually, but 
rather the combined collective efforts 
the vast multitude of outstanding, hard 
working Florida lawyers possessed of 
outstanding leadership qualities and 
great dedication to the Bar. But even 
with outstanding leadership provided 
by volunteers from the Bar, none of our 
great accomplishment would have 
been possible without The Florida Bar 
being possessed of the finest staff of any 
professional organization of which Iam 
aware. 

I congratulate you on the continued 
high standard of excellence which you 
maintain for The Florida Bar Journal 
and The Florida Bar News. I 
particularly appreciate this 50th 
anniversary issue. 

M. MaAcKENZIE 
Clearwater 
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I particularly enjoyed the 
July/August 1977 issue a The Florida 
Bar Journal. I do want to note some 
corrections on page 419 in regard to the 
photograph of the University of Florida 
College of Law Professors in the ’30s. 
Most of these were still teaching in the 
40s and are identified correctly but 
some of the names are misspelled. 
From left, front row, are: Clarence J. 
TeSelle, Dr. Clifford Crandall, Dean 
Harry R. Trusler, Judge Robert H. 
Cockrell and Mrs. Ila R. Pridgen. From 
left back row is Stanley West (probably 
then assistant librarian or student 
librarian, later librarian, University of 
Florida), Dr. James W. Day and Mr. 
Dean Slagle. 

I thought you might like to have this 
information as to the “unidentified 
professor” and the correct spelling of 
the names; otherwise, the publication 
was excellent. 


Tallahassee 


Wi-Frep C. VARN 


Please refer to page 419 of The 
Florida Bar Journal of August 1977. On 
that page, you will see a picture of 
certain University of Florida, College 
of Law personnel. For future reference, 
you may wish to correct the spelling of 
Judge Cockrell’s name and also list the 
name of the unidentified professor in 
the rear row as Stanley LeRoy West, a 
member of The Florida Bar, who 
currently resides in Honolulu, Hawaii, 
but is expected to arrive in Gainesville, 
Florida, within the near future and 
resume the active practice of law. 
Stanley West is my wife Courtney’s 
father and also the father of my law 
partner, David West, as well as the son- 
in-law of Judge Cockrell. I am sure that 
you will want to add this valuable 
information to the archives of The 
Florida Bar. 

Natu C. DoucHTIE 
Gainesville 


The article “Fifty Years of Informing 
the Bar,” commencing on page 406 of 
the current Florida Bar Journal, warms 
my heart. It is correct in giving to W.I. 
Evans, who organized our firm and 
furnished us great leadership until his 
unfortunate demise, credit for starting 
The Florida Law Journal. Just a few 
weeks ago, I ran across a copy of a letter 
I wrote for W.I. in March, 1927. You 
may be interested in it and I am 
therefore enclosing a copy. 


W.I. was a great and capable 
executive and took great pleasure in 
promoting the work of professional 
legal associations. I believe he was the 
only man who was ever elected to two 
successive terms as president of the 
Dade County Bar Association. I know 
he then went on to be president of the 
State Association. He was of course also 
active in the American Bar Association. 
While other lawyers were making 
money out of the booming real estate 
market, W.I. was spending all the time 
he could spare from his office work in 
bar association activities. Records show 
that during the year he was president of 
the Dade County Bar Association, he 
had not less than 600 interviews in 
connection with the business of the 
association and wrote over 750 letters 
and telegrams. 

In your article, you wrote about the 
services to the Bar rendered by Ed 
Bentley. My admiration and affection 
for W.I. is so great, I cannot refrain 
from enclosing Ed’s editorial in the 
Journal. I had not remembered about 
this editorial. It was given to me by 
H.H. Raattama, one of our younger 
partners. 

Tuos. McF. JOHNSTON 
MERSHON, SAWYER, JOHNSTON, 
Dunwoopy AND 

Miami 


Excerpts of Letter of March 8, 1927, to 
University of Pennsylvania Law 
Review: 

We have in Florida at this time no 
publication in the nature of a law 
review. The need for such a publication 
is apparent to lawyers in this state, and 
Mr. W. I. Evans, as president of the 
Florida State Bar Association, is making 
plans for a publication to meet the need. 
It is anticipated that the publication will 
be handled either by the State Bar 
Association itself, with the cooperation 
of the law schools located in Florida, or 
by one of the law schools, with the 
cooperation of the State Bar 
Association. 

My purpose in writing to you is to 
ascertain for Mr. Evans’ use, something 
of the cost of the publication of the 
University of Pennsylvania Law 
Review. For our purpose we do not 
require an accurate statement of the 
cost of your publication. However, if it 
is convenient for you to send us a 
complete statement, it will be entirely 
acceptable. We would like to be 

(Continued on page 492) 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 
and by-laws “$27.00 

The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
50 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 
and by-laws “$35.00 


DELUXE 
3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Blown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
acorporation). Executive 
Medical and Dental 
Reimbursement Plan. 

Forms for annual meetings of 
shareholders and directors. 


ndividual items available — 
write for catalog. 


Green. 


STANDAR 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
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Handsome Stock Certificates lithographed on high quality 
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Over-all size of all outfits 4-3/4" high x 10-1/4" deep x 2-1/4" wide 
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* 
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LETTERS TO THE 
JOURNAL 


informed by you of the costs incurred 
by you each year in the publication of 
the Pennsylvania Law Review, of the 
number sold to students in the law 
school and to persons not connected 
with the law school, and the charges 
made to each. It will be apparent to you 
that the more detailed information you 
can give us in this connection the 
greater service you will be performing 
for us... . 

Tuos. McF. JOHNSTON 


(Editorial by Ed. R. Bentley) 

W. I. Evans is dead; yet he will ever 
live in the hearts of those who knew 
him. He will continue to live as long as 
there is an organized bar in Florida. 


It was his administration as president 
of the Florida State Bar Association that 
transformed the association from a 
social gathering to a working force. The 
Conference of Bar Delegates was born 
in his brain and given actuality. The 
Florida Law Journal was envisioned by 
him and the machinery set in motion for 
its establishment by his immediate 


successor. From the beginning he has 
been chairman of the Publication 
Committee. 


He has been the sympathetic and 
welcome counsellor of every president 
and editor of the Law Journal. He was 
this editor’s best friend. 


The Bar of Florida will miss W. I. 
Evans. Its members will miss his genial 
presence at its meetings. Its officers will 
miss his wise counsels. His friends will 
miss his firm handclasp and warming 
smile. 


Never but once did he seek or hold 
public office and that in his young 
manhood, yet his influence in matters of 
government was great. He was the 
trusted advisor of governors and U. S. 
Senators. The public welfare was ever 
uppermost in his thought and action... . 


A real man, a good citizen, a great 
heart, and a distinguished lawyer has 
completed his labors . . .. 

Florida Law Journal 
June 1938 


I am here on vacation and have just 
received the July-August issue of The 
Florida Bar Journal. I read it through 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Bradenton — Cape Coral — Clearwater — 
Cocoa — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Ft. Myers — Indian Harbour Beach — Inverness — Lake Worth 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Pensacola — Plant City — Ruskin 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Titusville — West Palm Beach 


with a great deal of interest. 
Congratulations are due to you and 
your staff for another excellent issue, 
which maintains if not surpasses the 
high standards of the Journal these 


many years. 


I was filled with nostalgia as I read of 
the many important achievements of 
The Florida Bar these past 50 years and 
I was proud that I was able to 
participate in some of these activities. I 
am proud that I have known and 
worked with so many great Florida 
lawyers who headed The Florida Bar 
these many years. 


To my mind (and maybe I am a little 
biased) one of the great achievements 
of The Florida Bar during this entire 
period was the creation and operation 
of the Clients’ Security Fund. It is one of 
the most effective and positive 
programs of the entire Bar and should 
be even more publicized to the public 
and within the Bar. No other program 
can do as much good to help undo the 
poor image and create a good image for 
the Florida lawyers. 


One perplexing problem which still 
faces the Bar is the tremendous 
population explosion in the Bar in 
recent years. It calls for a program of 
birth control (call it growth control). 
Last year The Florida Bar Journal 
devoted one complete issue to this 
important problem. We are still waiting 
for some definite program on this 
subject to be proposed by the Board of 
Governors. 


The Bar of Florida is indebted to you 
and your staff for the publication of one 
of the most outstanding publications 
each month. 


Harry ZUKERNICK 
San Francisco 


That’s No Lady 


Inspired by a sultry Florida summer, 
heated to the boiling point by Mr. 
Wigelius’ verse, “The ERAs and 
NOWs,” June 1977 Bar Journal, the 
following offering spews forth: 


That’s no Lady, That’s the Lord 


She pitied his unworthy doggerel; 
(as only a woman can.) 

She smiled at his feeble logic. 
(after all he was only a man.) 


A grin split her heavenly countenance. 
She chortled with godly glee: 

She'd made him so he’d never realize 
The Truth: She’s a She not a he! 


F. JUDELLE 


Tallahassee 
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low-cost 
insurance 
the past? 


You don’t want to spend a fortune for life insurance. But 
you want good benefits. The solution: The Florida Bar 
Group Life Insurance Plan. 


It provides you with a conversion privilege, triple indemnity 
for accidental death and up to $20,000 in accidental 
dismemberment benefits. At a premium that won't eat 
you alive. And experience rating credits (from favorable 
loss experience) are used to support The Florida Bar 
Foundation. 


Before you spend a dime for life Insurance, spend 13¢ 
to send us this coupon. Or call the Poe office nearest 
you. Today. 

Poe & Associates, Inc. FoI pg 
P.O. Box 1348 

Tampa, FL 33601 


I'd like details on The Florida Bar group life 
insurance plan. 


Address Phone 
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Poe &Associates, Inc. 
Administrators for the Florida Bar insurance plans 


Tampa (813) 228-7361 Orlando (305) 896-7231 Orlando (305) 273-3770 (Venice (813) 488-6738 
CJ) Miami (305) 751-9765 (North Port (813) 426-5001 (1) Ft. Lauderdale (305) 491-1080 
LJ Jacksonville (904) 398-1112 C) Lakeland (813) 687-0212 


Toll-free service 
LJ Orlando Area 422-3860 LU Pinellas County 461-2311 (All other Florida cities 1-800-282-0593 
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lar comprehensive treatise and 
manual covering all aspects of 
Florida practice and procedure is 
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THE authoritative and practical work- 
ing tool for Florida Attorneys, au- 
thored by an acknowledged expert in 
the field. 


New binding technique — 
SEWN with drawn on covers for 
added strength. 


wae TRIED AND 


Professionally designed and pre- 
pared by the prestigious firm of 
Trawick, Griffis and Ferrell of 
Sarasota with the “Dean of Rules”, 
Henry P. Trawick, Jr., as Co-author 
and Editor. 


THE Fe HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross. Georgia 30071 (404) 447-9150 
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Procedural Reform: 


An Introduction By Guest Editor 
Coleman R. Rosenfield 


The Florida Bar is not unique among bar 
associations for criticism of its fees and time- 
consuming procedures. Fees have been brought 
to our attention directly by the recent flurry of retail 
advertisements by some attorneys, a subject to 
which President Russell Troutman directs 
comments in this month’s President's Page. 

This special issue of the Journal seeks to 
develop suggestions on how time involved in legal 
procedures may be more efficiently spent, with 
less cost to the attorney and to the client. The 
subject deals with a very real crisis to the legal 
profession, for as any practicing attorney 
recognizes, the client has difficulty understanding 
the prolonged delays occasioned by the slowly 
turning wheels of justice. All too often the effort to 
crank those wheels results in fees to the client 
which, while justified, cannot be understood. As 
areas of the law become more complex and the 
degree of specialization more refined, these 
problems will increase. 

The articles presented in this issue are not 
intended to, and could not, cover the entire gamut 
of areas in which streamlining legal procedures 
can be developed. While some articles may speak 
to specific areas, the substance of those articles 
are equally applicable to other topics that merit 
consideration. It would be interesting, for example, 
to know the effect on our judicial caseload if the 
judges of our trial courts were able to have the 
services of qualified law clerks. 

The article dealing with citizen dispute 
settlement centers presents anew a biblical 
resolve of minor disputes. Yet the suggestion and 
administration of this type of process could well be 
expanded to include disputes other than the type 
discussed in the article. The same rationale is 
applicable to the discussion which speaks to the 
use of masters in expediting civil litigation. While 
that article directs itself to the federal courts, where 
that problem is being seriously discussed, its 
application to all courts is clear. The use of masters 
is not new, but the article certainly presents an 
argument for its expansion under certain 
guidelines. 

Articles from the Department of Legal Affairs 
and a state attorney's office point out the heavy 
load of those offices, and contain 
recommendations for expediting matters that fall 
within their purview. 

Judge Donald F. Castor has spelled out 
procedures which will not only save the time of the 
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court in dealing with a particular caseload, but will 
also bring greater service to the public with less of 
a burden on the attorney. The same applications 
could be inaugurated in other areas. 

The lawyer who becomes involved in appellate 
work finds many of his questions answered by the 
discussion presented by Judge Tyrie Boyer. 
Perhaps the in-depth examination of appellate 
procedures presented in this article will enable the 
appropriate committees to introduce methods by 
which the appellate process can become less 
burdensome. This article is particularly 
appropriate in the face of the recent publicity 
regarding the clerical staff of one of our district 
courts. 

The discussions on prehearing conferences 
and summary judgment present two very powerful 
tools that are available to move litigation to an early 
resolve. These articles ably discuss the “hows” 
and “whys” of the best use of the procedures. 

The series of articles presented in this issue are 
not intended to be a cure-all for revamping our 
legal system; rather, if these articles provoke 
thought and the thought provokes change, this 
issue will have served its purpose. 


Coleman R. Rosenfield 
Guest Editor 


As a member of The Florida Bar Journal Editorial Board, 
Coleman Rosenfield is one of more than two dozen Florida 
lawyers who are actively involved in planning and critiquing 
articles for publication. His interest in legal publications has also 
been manifested in service on the Editorial Board of the 
University of Miami Law Review (1969-1970), and as author of 
numerous articles and manuals on various aspects of franchising 
published in local and national legal magazines and bylaw book 
companies. He holds the A. B. degree from Tufts University and 
the J. D. degree from the University of Miami. He practices law at 
One Financial Plaza, Fort Lauderdale. 
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Would Rather 


The Litigation Explosion:Two Fundamental Causes 


Everyone is concerned about the litigation 
explosion. Popular magazines have begun to 
ask whether we have “Too Much Law?”" and 
indeed to characterize the activities of lawyers 
as “Legal Pollution.” 

This issue is devoted to finding more 
efficient means of handling the increasing 
caseload resulting from our greater use of 
courts. That is, of course, appropriate 
because in the short run, we have 
no alternative but to seek better 
methods of processing the litigation 
we have. However, if the 
volume of new cases continues to grow 
at its present rate, no legal system 
regardless of its efficiency will be 
able to cope with the caseload? 

Any long run solution must involve 
identifying the conditions which make 
US SO litigious so that we can reduce 
the incentives that produce an 
excessive use of judicial resources. 

The analysis of how resources are 
allocated among competing uses is fundamentally 
an economic problem. Economic analysis has been 
employed with increasing effectiveness to evaluate 
problems of substantive law.‘ There is no reason why it 
cannot be employed with equal effectiveness to illuminate 
issues involving litigation. 

The problem of excessive litigation can be looked upon in 
terms of supply and demand. If conditions are such that they 
create a demand for litigation, a supply of litigation will 
surely be forthcoming to fulfill it. The problem, therefore, 
requires an analysis of existing conditions to determine which, 
if any of them, may be creating an excessive demand for 
litigation. 

This article considers some aspects of two of the 
fundamental conditions that create a demand for litigation, 
artificially low cost and uncertainty. 

The question of whether to litigate or settle a dispute is 
essentially an economic one. Each party is faced with a 
choice between two alternatives, and presumably he will 
select the one which he believes will make him better off. 
This means he must compare the net amount he will receive 
(or that he must pay) if he settles the dispute with the net 
amount he would receive or have to pay if he litigates. Making 
the choice requires him to have some ability to predict the 
outcome of the litigation. If both parties can agree on how 
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litigation would resolve their dispute, they will not go 

to court. Since litigation requires both to incur considerable 
expense, both will be better off if they settle on the basis 
that would have been forced upon them through litigation. 

Usually, of course, the choice is much more complicated. 
Nevertheless, the prospect of having to incur costs and a 
party’s estimate of the probable outcome of litigation are the 
major factors bearing on his decision to litigate or not. 

It is a familiar axiom of economics that if the price of any 
resource is kept below cost, more than an optimal amount of 
the resource will be used. Stated another way, if users were 
required to pay the market price, some would not buy because 
at that price they would prefer to buy other goods and 
services. 

With this background in mind, it becomes appropriate to 
consider what cost a prospective litigant must expect to bear 
and the relationship of that cost to the total cost of the 
litigation. 
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It seems odd that at a time when most people believe the 
cost of legal services is much too high someone should 
suggest that one of the reasons for the litigation explosion 
is that the price of litigation has been kept artificially low. 
Yet, that seems to be the case. 

One general principle that runs throughout the entire body 
of our law holds that a person whose unjustified conduct 
results in loss to another must reimburse the other person for 
the loss. To the extent that we assume the outcome of 
litigation is predictable, the losing party in any litigated case 
may be regarded as the one responsible for the litigation. By 
his unjustified conduct, he has caused the winning party to 
incur attorneys’ fees and costs, not to mention the time and 
effort lost in the litigation process. If the general principle 
mentioned above were applied to the costs of unjustified 
litigation, the losing party would be required to pay the winner's 
reasonable attorneys’ fees. Yet both federal and state courts 
have rejected the English or Continental rule which would 
have achieved this result, and have adopted the American 
rule under which a party must pay his own expenses of 
litigation even though he wins.® 


Although most people believe the cost of 
legal services is too high, one of the rea- 
sons for litigation explosion is that the price 
of litigation has been kept artificially low... 


— 


The American rule has had several perverse effects. It 
has discouraged bringing suits on small claims. Under the 
American rule, a consumer who has a small claim cannot 
afford to employ a lawyer to represent him, no matter how 
meritorious his claim may be. In almost every such case, the 
amount of a reasonable attorneys’ fee would exceed the 
amount of the potential recovery. Thus, even if the consumer 
won, he would recover less than he would spend in bringing 
the action. Knowing this, an unscrupulous supplier can ignore 
legitimate claims, secure in the knowledge that his customer 
cannot afford to take legal action against him. The resulting 
frustration may well be responsible for creating the present 
consumer movement with its increasing reliance on govern- 
mental agencies and criminal sanctions. It certainly has 
given impetus to the development and extension of the class 
action which, because its use is limited to class wrongs, only 
partly solves the problem. 

Although the American rule discourages litigation of small 
claims, it has had precisely the opposite effect on large ones. 
As the amount of the potential recovery becomes greater, the 
rule encourages litigation of doubtful cases. In deciding 
whether to litigate, a party must consider the amount of the 
potential recovery, and discount it by the probability that the 
outcome of the litigation will be unfavorable to him. After this 
is done, he must estimate the costs he will incur both if he wins 
and if he loses. Under the American rule, a party who is 
considering litigation of a doubtful claim must consider only 
the cost that he himself must bear in bringing suit. He need not 
include in calculating his own costs the costs that the other 
party must bear. In fact, when deciding whether to bring suit or 
not to pay a claim (thus forcing the other party to bring suit), 
he may well take the costs which the other party must bear into 
account, not as a deterring factor, but rather as one favoring 
litigation. 

If the amount in controversy is substantial, both parties can 
anticipate incurring significant costs. This is especially true 
under the rules which permit virtually unlimited discovery. 


VOLUME 51, NUMBER 8, OCTOBER 1977 


Even a party who is nearly certain to win may prefer either to 
pay something (or to reduce his claim by some amount) 
simply to avoid incurring the expense of litigation which he can 
never recover regardless of how meritorious his claim or 
defense may prove to be. Knowing this, the other party has an 
incentive to litigate as a means of increasing his leverage in 
settlement. 

These effects of the American rule have led serious 
commentators to urge that the rule be reconsidered.’ In the 
most recent treatment of this subject, the author states: 


Allowing whichever party is successful in a lawsuit to collect 
attorneys’ fees from the loser for no other reason than the fact of 
having won serves the remedial objective of making the successful 
party whole, or more nearly so. A general rule favoring recoupment of 
fees also can encourage settlements if parties are allowed to guard 
against liability for fees by having offered to settle on terms no less 
favorable to the other party than the terms of an eventual judgment. 
Increasing the rate of settlements would afford the further incidental 
benefit of reducing the workload of the judicial system. 


It is sometimes argued that a rule favoring awards of fees would 
constitute an undue restraint on what is regarded as a “right to 
litigate.” But it hardly can be regarded as a matter of high principle that 
anyone should have a right to resort to legal processes free of any 
obligation to reimburse the other party for litigation expenses when 
the decision exonerates the latter of any primary legal liability. To the 
extent the increased risk may discourage litigation of weaker claims 
and defenses, moreover, the effect is not to deny access to legal 
remedies, since settlement, although not a “judicial” remedy, is 
itself a “legal remedy,” the terms of which are directly and 
substantially determined by the character of available judicial 
remedies. 

The result of increasing the availability of fee awards probably 
would be to increase the volume of legal services devoted to 
negotiation of settlements and decrease proportionately the amount 
of legal services rendered in actual litigation. Along with this change 
in the nature of the over-all distribution of legal services, it seems 
reasonable to anticipate that the more realistic frame of reference 
for dispute resolution would produce a net increase in the amount of 
legal services utilized in that process, as well as the number of 
disputes for the resolution of which the assistance of lawyers would be 
sought. 


The author goes on to point out that, although the effect of 
changing the rule would probably be beneficial, more 
research and study is needed before such a fundamental 
change is put into effect. The research should include a study 
of the effects of the present rule, the precise nature of 
proposed reform measures, and the likely effects of the 


Legal realists would deny that there is any 
“right” answer to a legal problem... Thus 
we seldom think of a decision as one 
forced upon a judge by a process of 
reasoning. 


reforms. Considering the rate at which the volume of litigated 
cases is increasing, these studies cannot come too soon. 
Any discussion of who should bear the costs of litigation 
contemplates that the outcome of litigation is reasonably 
predictable. Unfortunately, this is not always the case. The 
parties may disagree in their estimates of the probable 
outcome of the litigation. Each may believe he has a basis for 
persuading the court to decide the case entirely in his favor, or 


THE LITIGATION 
EXPLOSION 


both may agree the outcome would be favorable to one but 
disagree in their estimates of the amount of damages that 
would be awarded. 

A number of factors work together to produce these 
disagreements. The first is uncertainty with respect to the 
legal principles that will be applied in the particular case. 
This uncertainty may exist because no case or statute is 
sufficiently in point. It may also be that the right asserted is new 
and not yet fully defined. These sources of uncertainty 
are unavoidable. However, even greater uncertainty may be 
created because judges differ more than they need to in 
their attitudes toward the judicial process and in their 
treatment of matters within their discretion. Courts frequently 
render decisions which lead the parties to believe that, in 
application, principles of law are flexible enough to conform 
to the views of the particular judge on how justice should be 
done in an individual case. Since each party fervently 
believes in the justice of his own case, these decisions lead 
him to hope that, regardless of what seems to be the rule, he 
may succeed in persuading the court to make an exception in 
his case. Thus, they increase his estimate of the probability 
that the outcome of litigation will be favorable to him. 


The outcomes of many litigated cases 
are reasonably predictable from the 
beginning....Many lawyers fail to 
recognize their predictive responsibility. 


Much of this uncertainty is attributable to the philosophy 
of legal realism which has dominated our profession for more 
than a generation. The view of the judicial process taken by 
the realists has led judges and lawyers alike away from the 
older conception that law is “discovered” and toward the 
view that law is “made” by judges. Legal realists would deny 
that there is any “right” answer to a particular legal problem. 
Instead, there are only a number of “acceptabie” answers. 
Under current conceptions of a judge's role, a judge is 
thought of as “choosing” between particular results or as 
“balancing” the competing interests involved. When he 
exercises discretion, he is thought of as making a choice 
based on his own views of what justice requires. Thus, we 
seldom think of a decision as one that is forced upon a judge 
by a process of reasoning. 

Although some uncertainty is inherent in litigation regard- 
less of the governing judicial philosophy, the natural tendency 
of this philosophy to promote individualized justice creates 
considerably more uncertainty than is necessary. By increas- 
ing each party's estimate of the probability of his own success, 
it creates an artificial demand for litigation. Moreover, it 
produces results that may differ from case to case even 
though no relevant distinctions exist between them. This 
consequence is, of course, quite at odds with our professed 
view that the law should apply equally to all of those who are 
subject to it. 

Fortunately, legal realism is gradually being discredited. 
Books and articles written by younger neonatural law 
theorists not only point to defects in legal realism but attempt 
to describe alternative philosophies 

This is not the place to discuss the alternatives proposed by 
these writers. It is sufficient to point out they all seek methods 
of decision which identify the moral principies that are funda- 
mental to our system of law and use those principles as 
premises from which to deduce specific rules to be applied 


when new Cases arise for decision. They argue a judge cannot 
simply choose from among acceptable answers. A right 
answer exists to every legal problem." 

No one who reads the newer materials on jurisprudence 
can believe that principled decision making is an easy task. 
It requires courts to adopt a whole new way of looking at the 
judicial process which cannot be learned overnight. No matter 
how conscientious a court may be, it may not find the right 
answer in a particular case, just as a defective thermometer 
may not register the correct temperature. Nevertheless, the 
conviction that there is a right answer which should apply 
to any case and all others like it, coupled with a self-conscious 
effort by the courts to find that answer must inevitably improve 
the decision-making process and substantially increase the 
probability that the outcome of litigation can be predicted."' 

Despite the influence of legal realism, the outcomes of 
many litigated cases are, in fact, reasonably predictable from 
the beginning. Nevertheless, many lawyers fail to recognize 
their predictive responsibility. They do not use the resources 
available to them to make a rational prediction of the probable 


Part of explanation may be found in makeup 
of persons who choose law as a profession... 
We would rather fight than settle. 


outcomes of the cases they file. As a result, many cases are 
filed which if litigated to conclusion would have little or no 
chance of success. At one time or another, almost every 
lawyer has been involved in litigation where the other side has 
had such an impossible case that, under applicable legal 
principles, it could not win under any view of the facts. Yet, 
oblivious of the unfavorable odds, the attorney has continued 
to litigate until judgment was finally entered against him. 

This is a phenomenon that is not easily explained. Perhaps 
part of the explanation may be found in the makeup of persons 
who choose law as a profession. Maybe as a group we would 
rather fight than settle. Another explanation may lie in the 
emotional bias that every party has in evaluating his own case. 
His feelings cloud his ability to make rational judgments. This 
is to be expected in the case of the parties themselves, but 
in their zeal as advocates, lawyers frequently permit 
themselves to become so involved with their clients’ causes 
that they too lose the objectivity required to make a rational 
evaluation. 

But whatever the reasons, it is vital that the entire legal — 
profession, both courts and lawyers, recognize a responsibility 
to make legal outcomes more predictable. The courts can 
assist by increasing their efforts to make decisions on 
principle, and lawyers on both sides of controversies can have 
the same effect if they better utilize the predictive resources 
available to them. If the cost structure of litigation is changed 
to increase the price of unsuccessful lawsuits, an incentive 
will exist to settle disputes and thus substantially reduce the 
waste of resources now created by necessary litigation. 


William H. Adams Ill, Jacksonville, 
practices law with Mahoney, Hadlow and 
Adams. He graduated from Duke 
University with an A.B. in 1943 and Duke 
University Law School with a LL.B. in 1950 
with distinction. 

In addition to membership in The 
Florida Bar, he is a member of the 
American Bar Association and _ the 
Jacksonville Bar Association. He is 
secretary of the National Conference of 
Commissioners on Uniform State Laws 
and a member of the University of Miami 
Law School Committee of Visitors. 
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The Impact of Litigation, Bustness Week, June 6, 1977, at 58 - 64. 

2 Ehrlich, Legal Pollution, New York Tres Macazine, February 
8, 1976. 
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that if the growth rate of federal appeals remains constant, by the 
year 2010 there will be 1 million appeals decided each year, requiring 
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appeals running at 10% of the total cases initiated, that would mean 
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Litigation, supra, note 1 at 58. 
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Neutral Principles of Const’l Law, 73 Harv. L. Rev. (1959); Golding, 
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Comment on Principle and Expediency in Judicial Review, 64 Cot. 
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10 See the arguments for the proposition that a litigant has a “right” 
to a particular decision in Dworkin, Hard Cases, 88 Harv. L. Rev. 
1057 (1975), and in Dworkin, TAKING RicHrts SERIOUSLY, supra, note 9. 

1! Dean Griswold described the difficulties of such an effort in 
Griswold, Of Time and Attitudes - Professor Hart and Judge Arnold, 
74 Harv. L. Rev. 81, 91 (1960), where he wrote: 


Before going further, I want to make it clear that I fully appreciate 
that it is far from easy for the human mind to avoid result-oriented 
decisions. Consider, for example, the extent to which counsel can 
usually persuade themselves of the soundness of their cases. . . . 
Intellectual disinterestedness in a judge is a pearl of very great price, 
achieved only by continual care and striving. Even the greatest 
sometimes succumb. . . . But to say that shaping the opinion to the 
result is hard to avoid, and that it has been done by the best, is only to 
emphasize the difficulties involved and the importance of constant 
effort to see that decisions are really reached, as far as humanly 
possible, on intellectually valid and disinterested grounds. 


We pride ourselves that this is a government of laws, a government 
under law, and most of us are not willing to give this up as a false 
ideal. Of course we know full well that law must be administered by 
men, and that human judgment is an inevitable element in the 
application of law. But it is one thing to act according to one’s 
personal predilections or choice, and a wholly different thing to 
come to one’s own best conclusion in the light of his understanding of 
the law as it has been established by statute, decision, tradition, 
received ideals and standards, and all the other elements that go to 
make up our legal system. . . . 


Where do you start when 


NO ONE DIES WITHOUT LIVING 
RELATIVES. We can prove that, 
usually at our own ex- 

pense. Call collect 

(305) 368-0055; 

or write: 


FIDUCIARY 
RESEARCH, INC 


550-W NE 5 AVENUE 
BOCA RATON, FL 33432 


World-wide genealogical and tracing services 
Florida-owned and Florida-based 
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youre searching for 
missing heirs? 


If you had a file like this, locating missing heirs might 
not be so difficult. But should you labor to acquire 
records and resources you'll scarcely ever use? 


At FIDUCIARY RESEARCH finding heirs is our 


only pursuit. Our files cover the world; we use 
them every day, and we find heirs every week. 
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By Helen Gordon Davis 


“Every phase of criminal justice is suffering from ‘deferred 
maintenance’ which has become apparent when the 
machinery of justice was forced to carry too heavy a load.”" 


—Chief Justice Warren Burger 


“Today, American trial courts are hopelessly 
underequipped to handle the tremendous workloads 
imposed on them by our burgeoning population, modern 
technology and increasing crime rates.” “Florida too,” 
maintains Chief Justice Ben Overton, “is deeply affected 
by this law explosion with a 30 percent caseload increase 
in its trial courts and almost a 100 percent caseload 
increase in its appellate courts since 1972."° The State 
Government News alleges that “overcrowded dockets 
and case backlogs were major problems addressed in 
this past year by almost every state and local court system.” 

Fortune magazine decried the fact that the machinery 
of American justice is collapsing. “Unless it is 
repaired quickly and thoroughly, the rule of law itself 
may disappear. Radical reform of the courts and court 
procedures has enormous implications for society because it 
entails revising our ideas of what constitutes conflict... and 
changing codes and rules to initiate new institutions — so 
that sorne matters may be removed from the courts.”® 

Justice Burger believes that “the rule-making 
process is the best solution yet developed for sound 
procedural change,” and he suggests, “that every 
possibility for settlement must be exhausted before a 
case reaches the courtroom.”® 

The alternative processes of handling domestic relations 
lend themselves more easily and more urgently than 
any other area of jurisprudence to other directions 
and solutions than litigation. 

lf we assume our system of marriage is based on the 
development of mutual respect, caring and responsibilities, 
compounded with maturity, self-knowledge and courage, 
then the current system in the civilized world of dealing 
with marital life and its attendant problems is completely 
counterproductive. Historically, the institution of 
marriage was a religious or tribal custom. Its accompanying 
Obligations and rights were laid down in each society by 
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LET’S GET DIVORCE 
OUT OF THE COURTS 


tradition. With the Jews, as well as the Greeks and Romans, 
these traditions were based upon dominance of kinship 
and headed by patriarchal chiefs. 

When Roman Law was established, the three primitive 
modes of marriage were: conferreatio (a religious ceremony 
before ten witnesses); coemptio in manum (conveyance of a 
woman by fictitious sale); and usus (the 
acquisition of the wife by prescription or slavery through — 
cohabiting with her husband for one year). Less 
often but sanctioned was the consent of the paterfamilias 
to the marriage of their children without the 
subjection of the wife to the manus, or power, of her husband.’ 

The Canon Law of the Roman Catholic Church eventually 
became the only law governing matrimonial relations 
in western Europe until the Reformation, and 
this was the first extension of the essentiality of 
mutual consent. As a further extension of Canon Law, the 
principle was maintained that the parties to the marriage, 
not the priest, were the “ministers of the sacrament.” 

This was recognized but not acknowledged since 
Timothy 4, 5. 

Therefore, in every culture and in every religion, 
no matter what the ritual, marriage has been a social 
institution set up to provide for family life 
as a means of giving responsibility and permanence to a 
relationship between a man and a woman, and as an 
accepted way of expressing love and of establishing a 
family. 

With the advent of the Reformation, Luther maintained that 
marriage was properly a subject for the civil courts, and 
this attitude became of extreme political importance, 
even in Catholic countries. The codes established civil 
marriage as the only legally binding form. From that time 
forward, laws were promulgated regarding minimum age, 
provisions for licensing, necessity of a ceremony, Consent, 
bigamy, prohibitions of marriages to first cousins, 
property, inheritance and banns. Banns were posted on the 
church door to give notice of the impending marriage 
so that the community could make diligent inquiry into 
its appropriateness. The modern day version of banns, 
posting intended marriages on courthouse doors, 
was only repealed this legislative session in Florida by 
the passage of Chapter 77-19. 


Alternative processes of handling 
domestic relations lend themselves 
more easily and more urgently to 
other directions and solutions than 
litigation. 


The English Marriage Act of 1836 was the first sanction of 
civil marriages at the office of the Registrar. 
Historically then, the civil nature of the marriage contract has 
been in existence a very short time, and the quasi- 
judicial functions of the office of the Registrar have thus 
inherently involved the courts in their procedures. 

Yet, as easy as it has become to establish the legal union of 
two people in today’s world, the dissolution of those 
bonds has become a nightmare for all concerned. By placing 
marriage under the aegis of the court system, the 
severance of this union has become entangled in not only 
varying and sometimes contradictory interpretations 
of the laws, but legal separation has been subject to the 
capricious judgment of the whole system of jurisprudence. 


Judge David Strawn of Titusville has been a 
lone voice crying for the complete revision of divorce 
procedures nationwide. He contends that fault as 
a basis for divorce is antiquated, but more realistically, he 
condemns the whole system as it is now constituted. 
Judge Strawn contends, “Our judicial system is based upon 
an assumption that an adversary process is the best 
way to determine truth and to resolve human problems. Since 
divorce is attained today through the judicial 
system, it therefore becomes necessary for the litigants in a 


lf we assume marriage is based on 
mutual respect and responsibility, 
then the current system of dealing 
with marital life and its attendant 
problems is completely counter- 
productive. 


divorce to become adversaries in an action designed 
primarily to provide combat in order to function.” 

Justice Lewis H. Burke of the Conciliation Court of Los 
Angeles County, California, states: 


The adversary system as it applies to domestic relations matters 
falls far short of the mark; it applies solely the knife 
to sever the nuptial knot. Furthermore, in every step, the adversary 
system has the effect of deepening marital wounds and 
rendering the possibility of reconciliation increasingly more difficult. 
What kind of people operate in this adversary system? 
According to Professor Walter Weyrauch: 


It is perhaps not impossible that legal education and legal 
processes provide attraction to a specific kind of 
personality—preoccupation with rules and rituals, intellectualization 
of disturbing human problems and seemingly detached, 

“cold” rationalizations—they frequently adhere to a philosophy of 
individualism, denying that their actions could be governed 

by behavior patterns—prestige and status are very important to them. 
They think in terms of respect and power hierarchy, and 

this may reflect in their involvement in questions of propriety, 
etiquette, procedure, jurisprudence, etc. —they lean on 
nonequalitarian outlooks at least on an unconscious level, 
preferring power and authority to persuasion, and favor the status 
quo and established power alignments. 

In summary, lawyers as a group, contrary to common belief,—may 
have personality traits that counteract or retard a wide distribution 
of democratic values among all people® 


Judge Strawn suggests that lawyers are not trained to see the 
marital relationships which began in love and which quite 
possibly can end intact and in love, with careful handling. 

The purpose of the modern attorney in the adversary 
system is not “solution,” but “resolution,” favorable to the 
client. That purpose is to bring an end to a dispute as 
favorable as possible to the person who employs the attorney, 
without more than a surface regard to the overall social and 
basic moral considerations brought about by the conflict 
between the client and his adversary. 

The ever-increasing use of neighborhood justice centers 
gives testament to the need for a mechanism to settle simple 
controversies at a convenient nearby location as 
quickly and as mutually satisfying as possible. 

Mediation centers such as have been established in Miami 
and Orlando, although constituted by different participant 
groups, have had a particularly salutory and satisfying 
effect throughout their communities. Both sides of a dispute 
have been party to its settlement. Both have worked out 

by themselves, or with the help of a trained behaviorist (as in 
Dade), or lawyer-negotiator (as in Orlando) some solution 
to their problems that have been mutually beneficial. Why 
cannot such a system be utilized in the case of 
dissolution? This solution to family conflict based upon 
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love and understanding, and a willingness to let two 
individuals try to find their own way in solving their difficulties 
must be provided to replace the present combative system of 
conflict resolution. 

In contrast to the lawyer, the behaviorist 
is told to sympathize and listen, and not to try to 
force his idealized relationships upon others, 
but to aid them in successfully finding their own. One of his 
most important attributes is possibly the fact 
that the behaviorist is not strictly guided by precedent to 
avoid conflicts and to aid in the handling of 
hostility between parties. He is trained to give 
individual attention to the varying possibilities 
of different relationships. He is also trained to recognize 
that human relationships are best worked out in an 
atmosphere of love and common trust. 

One of the criteria that behaviorists or counselors 
use in adoption procedures is that of placing the child in the 
hands of a person or family who dearly want the child, 
who could be delighted with the task of raising that 
child, without the kind of sporadic spoiling to buy a 
child's love with material things during a temporary custodial 
arrangement. The success of adoption counselors has 
been phenomenal. And, what is more pertinent, 
divorces are few among families of adopted 
children. Thus, these trained counselors would 


As easy as it has become to 
establish legal union of two people, 
dissolution of those bonds has 
become a nightmare. 


be best able to make recommendations, based on these same 
criteria, to both parents and, if necessary, to the courts. 

In most families the economics are comparatively 
simple with regard to the resolution of property 
disputes and the protection of children's 
interests and can be worked out much more 
fairly with the help of a trained counselor. In 
any event, the parties in the property settlement have always 
the option of going to court under the adversary system. 
However, one need only remember the “Rule 
of Perpetuities” to assess the antiquated and long-cherished 
obstinancy of the legal profession in tenaciously 
holding on to overcomplicated, ill-understood assumptions 
in the law. 

It appears that the division of property in community 
property states may be a relatively easy matter. 
In Florida, which is not a community property state, the 
division of property becomes a somewhat complex issue. 
What assets has each party brought to the 
union at its inception? And how has the spouse who 
has remained at home to do the household 
chores, to provide parental love and guidance, and to 
enhance the family life, contributed to the acquisition 
of present property and assets? How best can this 
be measured? Can it be assessed by the years of 
marital life, the relinquishment of educational advancement, 
and the denial of employment opportunities to 
provide the other spouse the relatively unencumbered 
chances for additional education, employment, promotions? 
Can it be computed by the number of years divided by 
the total acquired assets, or are there other 
factors that cannot be legislated for the courts’ 
interpretation? And are the courts the best 
arbiters of what that contribution is? In both the 1975 and 1976 
legislative sessions legislation was introduced 
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to delineate allotments based on these factors, but those 
attempts were unsuccessful. 

Prior to 1971, when the Florida no-fault divorce 
system went into effect, the male spouse in a divorce action 
was enjoined by the court to supply maintenance and 
child support — most of the time for the life of the 
female spouse or until she remarried — without regard 
for the length of the marriage or the wife’s contribution to its 
stability or its acquisition of assets. The passage 
of no-fault (which is a misnomer because it still includes 
adultery in Florida) was supposed to exacerbate 
this excessive burden on male spouses and make 
settlements more equitable. Unfortunately, it has served 
to swing the pendulum in the other direction. Now, without 
regard to the age of the parties, duration of the 
marriage, or contributions to the current standard of 
living enjoyed by the couple, the courts have 
arbitrarily given most females six months’ rehabilitative 
alimony and sent them out into a hostile world. 

This was one reason for the passage of the Florida 
Displaced Homemakers Bill, which | sponsored in 1976. 

Another factor commonly encountered in marital difficulties 
in middle and lower income families may be 
economic problems. For a counselor to be effective, 
it may well be that these economic problems will have 
to be solved before other family problems can be 
diminished. 

Judge Strawn again observes, “The counselors trained 
in child welfare, human relationships and trained in family 
finances and economics would be available to 
assist, and there should be no charge for their services.”'° 
Therefore, a reasonable approach to the economic 
division would be more within the grasp and education of 
these people, so that the recommendations given 
to the judge are expert and impartial. 

Last but not least, at the 1975 American Assembly 
conference on “Law and the Changing Society,” 
one of the prime recommendations was the increased 


One need only remember the 
“Rule of Perpetuities” to assess the 
antiquated and long-cherished 
obstinacy of the legal profession in 
tenaciously holding on to 
overcomplicated, ill-understood 
assumptions in the law. 


accessibility of our system of laws to the poor 
and to the legally untrained population of our country. 
If two troubled parties have taken necessary steps 
with a behavioral counselor, and still feel that a divorce 
is preferable, the assembly most emphatically 
suggested that “the courts should provide simplified 
forms, easily available to the public, who could 
fill in the blanks, file the case with the proper court, be 
assigned a hearing time in accordance with 
simple written instructions, and present the case to the 
court.”""" 

Litigation is not always a realistic avenue 
of common people to common problems. Since strong 
pressures exist within the legal profession to forestall 
change, the poor and near-poor have no alternative but to 
resort to desertion — the statistics for which are 
ever-increasing. Many lawyers have traditionally provided 
free legal services to indigents, but many troubled 
families are in awe of attorneys, and the system depends upon 
the subjective “charitable” feelings of each 


LET’S GET DIVORCE 
OUT OF THE COURTS 


attorney involved, and is grossly paternalistic and degrading 
to the recipient. 

Judge Strawn insists that, “In the event of marital 
difficulties, resort should be made available to nonlegal 
counseling, in absolute confidence of these 
third-party counselors and in a nonpublic proceeding.” He 
suggests: 


There should be a state facility, separate and 
apart from the courts and having nothing to do with lawyers 
and judges. The broad variety of potential human 
relationships would be recognized by the system, and would 
be complemented and aided by it. Persons in marital 
distress would have a place to turn, without being 
forced into combat before they could receive the assistance of the 
state. 


The conciliation of differences in an atmosphere of 
love and understanding, with an expert in behaviorial 
problems and a clear attempt to suggest 
alternative solutions, is certainly more conducive to the 


Since strong pressures exist within 
the legal profession to forestall 
change, the poor and near-poor has 
no alternative but to resort to 
desertion. 


preservation of the family unit, and/or a much 
more amicable settlement, than the present system. This 
willingness to let two individuals try to find 

their own way in solving their difficulties, to assist in 

an effort to remove either the cause or the 

discomfort, must be provided and must replace the 
present system. This resort to the counseling features of a 
new system may not require commencement of 

divorce proceedings, but if that is the final impasse, 

the parties should be assisted quietly, peacefully, in 
terminating their marriage. Conversely, though, 

this may be the first step in the avoidance of divorce, 

the disruption of the family, and the economic chaos 

that divorce and separation bring about. We must 

find individual solutions to the private, personal problems 
of each couple, father than the science of 

legalized solutions suggested by a legislature or court. 


It is an underlying premise of democracy that every 
American has an important stake in the fair 
and efficient administration of justice, that every 
American is threatened when justice is threatened. The 
revised system will require an understanding within 
the bench and bar, as well as with the 
general public, that lawyers are not essential to 
the solution of every type of problem, nor are they helpful 
in solving many. 

Murray Schwartz, in Law and the American Future, 
states: “The scholarly attention of American 
jurisprudence has focused so intensely on adjudication, 
that its conceptualization of rule-making has 
been largely ignored.”’* This could include a reallocation of 
the functions of the courts so as to allow more time 
in our society to address human relations. 


In every big transaction there is a magic moment when 
the miracle to be bestowed stands in the wings. 


| salute Judge Strawn for his foresight and courage, and 
respectfully encourage the efforts and cooperation of the 
members of the profession, as well as of other 
interested citizens of boldness, imagination, and 
determination, in turning the destructive and harmful 
treatment of divorce as it is practiced today 
into the humane, understanding and ameliorative procedure 
that it can become. It is self-evident to state that by 
easing the courtloads, cases will be handled more 
expeditiously, frustrations of long delays with their 
concommittant problems exacerbated—but most 
importantly, attorneys will be able to apply their talents 
to other priorities and concerns. 

As Dean Edward C. Halbach, Jr., comments: 


It is the responsibility of the legal profession to 
try to work itself out of work. As unrealistic as this may sound, 
subscribing other methods to the resolution of some 
disputes, particularly marital ones, might make it possible 
for the legal profession to turn its energy and labor 
to broader problems, i.@., social questions, the rebuilding of different 
forms of legal institutions, and most importantly of 
all, the sensitization of the public to basic concepts of justice and 
fairness so that the reforms needed to bring about a more 
just society, will be more readily achieved.'* 0 


Helen Gordon Davis is a member of the Florida House of 
Representatives from Tampa. She is a member of the 
Commerce Committee, vice chairman of the Corrections, 
Probation and Parole Committee, and a member of the 
Judiciary Committee. 
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Who called Chicago? 


If you've ever found yourself spending a lot more 
time with a real estate transaction than you 
wanted to, put in a call to Chicago. 

We have a complete staff in our 11 Florida offices 
and a network in excess of 400 agents capable of 
providing complete title services in record time. 
And we can make complex underwriting decisions 
right here, right now. 

What's more, since we issue more policies than 
anyone in America, we can refer more of the busi- 
ness that’s coming into Florida. 


oa) ChicagoTitle Insurance Company 


Florida’s number one title insurance company 
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Next time, if you want fast, versatile service 
tailored to your requirements, put in a call 
to Chicago. 


Chicago is a local call from just about anywhere in Florida 


Brandon: (813) 681-5543 Miami: (305)'358-6666 

Daytona Beach: (904) 258-3811 Orlando: (Agency) (305) 425-5577 
Jacksonville: (904) 358-8974 Orlando: (305) 841-5730 
Lakeland: (813) 683-5711 Stuart: (305) 283-6900 
Melbourne: (305) 727-0563 Tampa: (813) 879-3101 

Merritt Island: (305) 452-4500 


Out of your area, call collect. 


3 


The Florida Appellate Rules furnish a basis for 
- insight into the appellate process ‘insofar as it 

involves the relationship between parties, 

attorneys and the court. However, traditionally there has 
been an impenetratable mystique as to the inner 
workings of the court and the perationsnip of the judges” 
with one another. 

All who are interested are readily aware of the filing 

f the notice of appeal, petition for review or 
petition for an extra-ordinary writ, the preparation and - 
filing of briefs and oral arguments. But during 
the periods that those matters are accomplished and after. 
- oral argument or submission of the case without ; 
argument, what is happening in the court? What happens 
behind those doors which so mysteriously 
_ to permit entry of the judges into the courtroom on the cry 
of the marshal and again so mysteriously open to 
~ swallow them up upon adjournment? Who, if anyone, 

7 reads the briefs? What review is there of the record, and by 

whom? What happens to a petition for rehearing? ; 
Those and other questions pose unanswered mysteriesin — 
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the minds of many attorneys and virtually all 
laymen. ‘ 

Experience teaches us that it is a human tendency 
to be suspicious and distrustful of that which 
is not understood. Investigation confirms that teaching 
and reveals the appellate process is little understood 
or, even worse, misunderstood by lawyers, 
litigants and other interested citizens alike. 


The appellate process is little 
understood or, even worse, 
misunderstood by lawyers, litigants 
and others. 


In order to appreciate the internal procedures 
of an appellate court it is necessary to have a basic 
understanding of the court structure. 

In response to the mandate of Article V, Section 1 of the 
Constitution of the State of Florida, the 
legislature in Chapter 35, Florida Statutes, divided 
the state into four appellate districts. The 
First District is comprised of the north 37 counties of the 
state; the Second 18 counties; the Third, two 
counties (Dade and Monroe); and the Fourth, 10 
counties. 

The headquarters of the First District is in Tallahassee; 
the Second, in Lakeland; the Third, in Miami; and 
the Fourth, in West Palm Beach. There are 
presently seven judges on each of the district courts. 

Each court has a chief judge elected by the 
members of the court whose term of office is two years. 
The chief judge is the administrative officer of 
the court, his duties and responsibilities being fixed by 
the Constitution and Florida Appellate Rules.°. 

He presides at all internal court conferences and over the 
court in session if he is a member of the panel. 

All correspondence, communications, inquiries and 
motions are initially directed to the chief judge 
who may, if he so desires, assign them to other judges 
designated by the chief judge.‘ The chief judge 
is also responsible for assignment of cases and for rotation 
of judges so that each will have a full and equal 
workload.® 

Judges are assigned to oral argument panels and to “no 
request’ panels in accordance with a prearranged 
formula approved by all of the judges of the court 
at a general court conference. 

A general court conference where all the judges of the 
court meet at the headquarters of the court for the 
purpose of discussing internal procedures, problems and 
such other matters as any judge may desire to 
have discussed is held on the call of the chief judge 
at a time when court is not otherwise in 


session so that all judges may be in attendance.’ The court 
operates on a democratic basis, a majority vote 

prevailing. Voting is in the order of seniority, the dean of the 
court voting first.’ The chief judge normally votes 

last though he has the prerogative of expressing his views 
earlier if he so desires. Internal rules ° are adopted and 
amended at the general court conference and it is 

there that the chief judge is elected. 

As already stated, all rnotions are directed first 
to the chief judge. He, in conference with the clerk of 
the court, either disposes of the motion administratively 
or assigns it to a panel of the court for consideration. Once a 
motion or other matter is assigned to a panel, the 
chief judge (unless he is a member of the panel to which it is 
assigned) normally has not further contact with 
the motion or matter unless it is determined that 
disposition affects the entire court, in which event it is placed 
on the agenda for discussion at the next general 
court conference. The senior judge assigned to a panel is the 
presiding officer of that panel. 

Application for extraordinary writs and emergencies is 
initially presented by the clerk, immediately upon filing, to the 
chief judge if he is present. If the chief judge is 
not present, then the senior judge present is acting chief 
judge and he initially considers the matter in the place of the 
chief judge. The chief judge or the acting chief 
judge, as the case may be, immediately assigns the matter 
to a panel. If the matter under consideration presents no 
emergency, the panel will be assigned in accordance 
with a prearranged rotational system maintained and 
administered by the clerk of the court. Emergencies, on the 
other hand, are assigned to the three senior judges present, 
normally including either the chief judge or the 
acting chief judge. If three judges are not immediately 
present and if the matter is a true emergency, the judge or 
judges present (and, if none, then the clerk) confer 
by telephone with such other judge or judges as may be 
located by telephone and the matter is either disposed of 
by that conference or other appropriate disposition 
is arranged. 

A case is at issue and ripe for disposition when 
the appellant’s reply brief has been filed or the 
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time for filing has expired. If no request for oral argument has 
been filed the case is assigned to a panel as a 

“no request” in accordance with a prearranged 

rotational system established by the chief judge and 
administered by the clerk. One of the judges of 

that panel is assigned primary responsibility for the case 
(again, in accordance with a prearranged rotational schedule 
administered by the clerk), the next member of the 

panel in order of seniority having secondary responsibility 
and the third member having tertiary responsibility. 

The judge having primary responsibility initially receives the 
entire file from the clerk and after reading the 

briefs and examining such portions of the record-on-appeal 
as may be necessary, arranges for his research assistant 
to do such further research as may be required and to 
prepare a memorandum thereof for the use of-the 

other two judges on the panel. The primary judge then 
prepares an opinion which is circulated together 

with the entire court file, accompanied by a memorandum 
from the judge having primary responsibility 

reciting any additional facts or law which he feels 
appropriate to consideration of the case, to the 

secondary judge of the panel. The secondary judge then 
considers the proposed opinion in the light of 

the briefs, memoranda and such portions of the record as may 
be necessary for proper consideration of the case. The 
second judge either concurs in the opinion already 
prepared or dissents or specially concurs. If he concurs he 
initials the opinion and then the opinion, court file and 
memoranda are circulated to the third judge, where the 
same process is followed. If either the second 

or third judge dissents or specially concurs, the file is 
immediately returned to the primary judge for consideration 
of the special concurrence or dissent. Normally at 

that point, if not before, a conference will be held among 
the three judges of the panel in an attempt to arrive 

at unanimity. In the event there is not unanimity, 

and the judge having primary responsibility is in the minority, 
the case is assigned to the first dissenting member 

of the panel for the preparation of a majority 

opinion to which the judge initially having primary 
responsibility will customarily dissent. 


The court operates on a democratic 
basis, a majority vote prevailing... 
One of the responsibilities of the 
chief judge is to avoid conflicting 
opinions within the court. He is 
required to read and release 

each opinion. 


After the case has been thoroughly considered 
by the three members of the panel and 
an opinion has been prepared, initialed and agreed 
to by at least a majority, then the court file, 
together with the majority opinion and any special 
concurrence or dissent, are returned to the 
judge who authored the majority opinion for final 
reading and release. It thereafter goes to 
the author of any special concurrence or dissent for his 
final consideration and release. Finally, the court 
file, opinion and any special concurrence or 
dissent are delivered to the chief judge who must stamp 
and initial the opinion before it may be released 
and published. 


One of the responsibilities of the chief judge 
is to avoid conflicting opinions within the court.’° It is for 
that purpose, primarily, that the chief judge is required 
to read and release each opinion. In the event 
conflict is discovered, the chief judge calls a general 
court conference where an attempt is made to resolve 
the conflict. '' If neither of the conflicting 
panels is persuaded then the conflicting opinion is 
released and published, thereby vesting conflict 
jurisdiction in the Supreme Court for final resolution of 
the question.'*. More often than not when conflicting 
opinions within the court are recognized but go 
unresolved, the second opinion is certified to the 
Supreme Court. 

Cases in which oral argument is requested and 
granted" are handled in a manner similar to “no request” 
cases and applications for extraordinary writs. When 
the case is matured (when the appellant's reply brief has 
been filed or the time for filing has expired) the 
clerk prepares an abstract of the case ona 
5x7 card indicating the name of the case, the attorneys 
involved, their addresses, the circuit from whence 
the case emanates and a brief summary of 
the issues involved."* At periodic intervals, depending 
upon time available, the chief judge obtains the 
abstract cards from the clerk, arranged according 
to circuits, and sets the calendar for the court term or 
session, usually two months in advance, assigning an 
equal number of cases to each judge per day.'® 

Judges are assigned to oral argument panels ona 
predetermined rotational basis so that each judge will 


Judges are assigned to oral argument 
panels on a predetermined rotational 
basis so that each judge will hear oral 
arguments in an equal number of 
cases. 


hear oral arguments in an equal number of cases 
over an equal number of days within a given 
year.'® The rotational system is as established by the 
chief judge with the concurrence of the court in 
general conference and is administered by the clerk. The 
Chief judge determines the weeks during which 
oral argument will be held and the place of the hearings."’ 
As soon as a Court term is set and the cases assigned, 
the court files are delivered to the judge having 
primary responsibility for each case. Copies 
of the briefs are immediately delivered by the clerk to the 
other two members of the panel so that each judge 
on the panel will have copies of the briefs 
in advance and the judge having primary responsibility 
will have the original court file, which is available 
to the other judges in advance upon request. 
The primary judge, working with his research assistant, 
prepares a brief summary of the case, setting forth 
any additional research which is not found in the 
briefs and attaching copies of the order or judgment 
appealed and such other portions of the record 
or pertinent statutes, as may be necessary for a quick 
review of the case. Copies of the summaries and 
attachments are delivered to each of the other 
judges on the panel. Prior to the date 
of oral argument each of the judges, having in hand copies 
of the briefs and the summary and extracts from 
the record prepared by the judge having primary 
responsibility, does such preparation as he deems 
appropriate, and as time will permit. Immediately prior to 
oral argument, normally on the night before, the 
summaries are used to refresh memories in preparation 


THE FLORIDA BAR JOURNAL 


for the several cases which will be heard on 
a given day. 

The chief judge presides over panels of which 
he is a member. He is also the timekeeper. If the chief 
judge is not a member of the panel, then the 
senior judge of the panel presides as acting chief judge. 
Immediately following oral argument the panel 
confers and tentatively decides whether to affirm or 
reverse.'® The chief judge or the acting chief judge 
presides at the conference and, except as 
to cases for which he has primary responsibility, 
votes last. The judge having primary responsibility votes 
first and the senior judge of the panel second. The 
conference vote is tentative only and either 
of the judges is free to change his decision on further 
reflection and study. 

The judge having primary responsibility is charged 
with the duty of preparing a proposed opinion 
which is then circulated to the two other members of the 
panel in the same manner as “no request” opinions 
are circulated. In the event the judge having primary 
responsibility finds himself in the minority 
at the conference immediately following oral argument, 
then the judge first casting a contrary vote 
is assigned the case for the preparation of a majority 
opinion. As in “no request” cases the other judges 
are free to concur, specially concur or dissent. 
Judges frequently informally confer during the 
preparation of the opinion, particularly when 
one of the judges is inclined to specially 
concur or dissent. Always recognizing and respecting the 
views of one another, they make every effort to 
reach a unanimous opinion. Brisk discussions 
are not unusual during the court conferences. 


Presently each judge of the First 
District Court of Appeal works an 
average of not less than 60 hours per 
week. 


Emergency matters and applications for extraordinary 
writs are heard, circulated and resolved in essentially the 
same manner as ordinary appeals, except that they 
are expedited when possible. 

In those instances in which an opinion is the composite 
of more than one member of the panel, so that 
it cannot be said that the opinion was actually authored 
by any single member, the opinion is then released 
as a “per curiam” opinion. Because of the 
huge caseload presently plaguing all Florida courts,’® it is 
physically impossible to write an opinion in every 
case. Accordingly, if the judges of the panel 
determine that affirmance is required and that the case 
law has already been established, rather than rendering 
an opinion with nothing more than an explanation 
of the court's thinking, a “per curiam affirmance” (PCA) is 
entered. 

The fact that a delayed opinion is authored by a 
particular judge does not necessarily mean that he was 
responsible for the delay in the preparation of 
the opinion and disposition of the case. As 
already mentioned, after the author has completed an 
opinion it is then circulated to the second judge 
and then to the third judge, back to the author, and finally 
to the chief judge for release. In the event there 
is a dissent or special concurrence by either the second 
or third judge, the opinion with the dissent or 
special concurrence, is returned to the judge who 
authored the original opinion before it is 
circulated to another judge and before it is finally 
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circulated to the chief judge. It is readily apparent, 
therefore, that the judge with primary responsibility may 
promptly author an opinion which may thereafter 
be delayed by one of the other judges on 
the panel, or even by the chief judge. 

Another situation which occasionally results in a delay 
by one other than the judge appearing as the 
author of the majority opinion occurs when the judge 
Originally having primary responsibility drafts 
an opinion to which both of the other judges 
dissent. In that instance the first judge to dissent writes 
a majority opinion which is usually concurred in by the 
third judge and the judge who initially had primary 
responsibility then authors a dissent. In that situation it 
not infrequently occurs that the initial judge may 
well have been responsible for the delay while the 
judge who finally authored the published opinion may 
have acted with dispatch. It is therefore apparent 
that one may not safely ascribe delay to the judge 
whose name appears as the author of the published 
opinion. 


There is no mystery about the 
appellate process. Decisions are not 
made by casting lots, flipping 
coins, drawing straws, nor by ordeal. 


Although it is one of the duties and responsibilities 
of the chief judge to assure that files do 
not long languish on the desk of any particular 
judge, the fact is that he has more duty and 
responsibility than he does authority and he has little 
remedy other than persuasion. 

Also, it should be remembered that there are 
legitimate reasons for delay. If a controlling case is 
known to be lodged in the Supreme Court it is 
often more desirable from the standpoint of the court and 
litigants alike to delay determination until after 
the dispositive case has been resolved in the Supreme Court. 
Further, there are cases which simply require longer 
periods to satisfactorily decide. Too, it is 
difficult to discipline oneself to devote the requisite great 
amount of time to the unusually difficult case 
while letting numerous other cases backlog when those cases 
can be disposed of in the time equivalent to the one 
problem case. Mere delay, vexing as it is, should 
not be interpreted as indicative of either laziness nor 
procrastination on the part of the judge or judges who have a 
case under consideration. 

Needless to say, the time not spent hearing oral arguments 
is devoted to reading briefs, research, court 
conferences, preparation of opinions, etc. Homework is an 
absolute necessity if the calendar is to be kept 
even reasonably current.2° 

As already noted, although procedures and practices are 
not static and may vary from time to time even 
within a single court, those mentioned here are generally in 
accord with those employed in the other districts of 
Florida and elsewhere. The procedures are flexible 
and are varied when necessary for convenience or to achieve 
justice. Judges may, for instance, infrequently swap 
case assignments or oral argument assignments. If 
a judge finds it necessary to be absent during a day or time 
that he is scheduled to sit, he may either informally 
arrange for another judge of the court to sit 
in his place and stead or he may request the chief judge to 
assign another judge. The length of oral argument 
calendars too may vary: Emergencies frequently arise 
requiring that a particular case be expedited. When 
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that occurs it is normally set on a day when 
oral arguments have already been scheduled, simply as an 
additional case on the calendar. Emergencies may 
be of such a nature as not to permit being 
deferred to a time scheduled for oral argument, whereupon 
the case is set at a time mutually convenient 
to the attorneys and the court. Although oral argument 
calendars are initially scheduled so that each judge on the 
panel is assigned an equal number for primary 
responsibility, it frequently becomes necessary, in order to 
accommodate counsel, to reschedule the case for 
another day or at another time.?' 

After an opinion has been finally prepared and 
released by the chief judge, the opinion, together with the 
court file, is returned to the clerk, who mails a copy 
to the counsel for each party,” one to the judge 
or agency whose judgment or order was reviewed, a copy to 
West Publishing Company for publication in the 
Southern Reporter and copies to a myriad of other 
persons and entities. 

If a petition for rehearing is filed, it, together with a 
copy of the opinion, is delivered to the judge 
who authored the opinion. He acts on the petition and 
then circulates it, together with a copy of the 
opinion, to the second judge and finally the third judge. If the 
recommendation for disposition of the petition is not 
unanimous then there is normally one or more 
conferences among the panel. As in other matters before the 
court, a majority prevails. If a decision is to 
deny the petition for rehearing then the order is automatically 
prepared, filed and mailed by the clerk. If a decision 
is to grant the petition, then the judge having 
primary responsibility prepares the order on 
rehearing and circulates it to the other judges in the same 
manner that the initial opinion was circulated. 

The rules of appellate procedure prohibit the filing of a 
second petition for rehearing,”* therefore, when 
the time for filing a petition for rehearing has expired or when 
any petition which has been filed has been disposed of, 
West Publishing Company is so notified and only 
then is the opinion published. 

There is no mystery about the appellate process. Decisions 
are not made by casting of lots,.flipping of coins, 
drawing of straws, nor by ordeal. The only “mystery” simply 
stems from failure to heretofore disseminate 
information. 0 


Judge Tyrie A. Boyer of the First District 
Court of Appeal, Tallahassee, graduated 
from the University of Florida with a 
bachelor of arts degree with honors and 
a juris doctor degree with honors. He has 
been a judge of the district court of appeal 
since November 1973 and was previously 
a circuit judge of the Fourth Judicial 
Circuit. 

He is a member of the Supreme Court 
Advisory Committee on Criminal Justice 
and Advisory Committee on Plea 

— Bargaining. He is a graduate of the 
BOYER Appellate Judges Seminar, School of Law, 
New York University. He also served on 
the Judicial Administration Commission, and the Judicial Polls 
Committee, is chairman of the Committee on Standards of 
Judicial Conduct and a member of Committee on Standard 
Jury Instructions. 
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FOOTNOTES 


! For the purposes of this article the District Court of Appeal, First 
District of Florida, has been chosen for reference. There are three 
reasons for having made that choice: (1) The First District is 
headquartered in Tallahassee, Leon County, the seat of the state 
government. Virtually every civil case, in which the state or state 
agency is involved has its venue in Leon County. (Ringling Bros., etc. 
v. State, 295 So.2d 314 (Fla. lst DCA 1974) cert. den 295 So.2d 314, 
and authorities therein cited.) Therefore, regardless of the location of 
practice most attorneys engaged in appellate practice will sooner or 
later appear in the First District Court of Appeal. It is hoped that this 
article will afford them some comfort in knowing how the court is 
operated. (2) Although the appellate process varies in some detail 
among the appellate courts of the state and among the courts of the 
several states and from time to time within a single court, the 
procedures followed in the First District Court of Appeal of Florida 
are generally in accord with those employed elsewhere. (3) Finally, 
the author is a member of the First District Court of Appeal and 
formerly chief judge of that court, and is therefore better acquainted 
with the detailed internal procedures of that court than with others. 
However, information received from various judges of the other 
districts in Florida (except the Third) and other judges of appellate 
courts in other states, reveals that most of their procedures and 
practices are not materially different. This author is informed that 
practice and procedures in the Third District vary substantially. 

2 Rule 9 of the Rules of Internal Government of the First District 
Court of Appeal provides: “The court shall follow the rotation plan 
for selecting the chief judge. The chief judge shall be selected by 
rotation according to seniority; provided however each judge, 
according to seniority, shall serve as chief judge before any judge 
who shall have theretofore served as chief judge; provided further 
however no judge shall be eligible to serve as chief judge until such 
time as he shall have been a judge of this court for a period of not less 
than one year. The term of chief judge shall be for a period of two (2) 
years. In the event of a vacancy in the office of chief judge then the 
term so vacated shall be completed by the judge having the greatest 
seniority who shall not have theretofore served as chief judge; or, in 
the event all judges shall have theretofore served as chief judge, then 
by the judge who has served the greatest length of time since last 
being chief judge. Service during an unexpired term shall not be 
considered as a term or as part of a term for the purpose of rotation as 
herein provided.” See also Fia. Stat. §35.12. 

3 Fra. Const. art. V, §35.12. 

4 Fia. Const. art. V, §4. 

5 App. Rue 2.2a. 

6 A “no request” case is a case in which oral argument has not been 
requested nor ordered of the court’s own motion. 

7 Rule 14, Rules of Internal Govenment of the First District 
provides: “A full court conference will be held each month when 
called by the chief judge.” 

8 The order of voting varies. In many courts the order is opposite, 
the senior judge voting last. 

® Each district court of appeal of Florida has the prerogative of 
adopting rules for its internal operations, not in conflict, of course, 
with the Constitution or the Florida Appellate Rules. (Fia. Star. 
§35.07) The internal rules referred to herein are those of the First 
District. 

1° See State v. Dent, 322 So.2d 543 (Fla. 1975). 

" Rule 12, Rules of Internal Govenment, provides: “When any 
panel of three judges decides an issue which will modify or recede 
from the rule of law or procedure established by a prior decision, the 
other judges who are not sitting on the panel will be informed prior to 
final action and the matter fully discussed if desired by the 
nonparticipating judges so that continuity may be maintained and 
the full court informed of any such changes.” 

12 FLa. Const. art. V, §3(3). 

13 Although Fa. App. RuLE 3.10e. vests in the court authority to 
dispense with oral argument notwithstanding a request therefor, 
that authority is seldom exercised in the First District. 

Rule 1, Rules ot Internal Govenment provides: “In preparing the 
schedule for the assignment of cases to be heard on the merits, the 
clerk will prepare a summary card which lists the style of the case, the 
circuit from whence the case originates, the names of the lawyers 
involved and a brief statement outlining the issues being appealed. 
When the case is matured and ready for oral argument, a list of these 
cases will be prepared according to circuits and presented to the 
chief judge who will make a determination as to where the court will 
sit and the number of cases to be heard on a given month. These cases 


will be assigned to the panel for the month on an equal 
distribution basis.” 
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15 The First District Court of Appeal currently hears oral 
arguments in six cases per day, four days per week, two weeks per 
month, for a total of 48 cases per month. In addition, the court spends 
one day per month (usually the first Tuesday) hearing oral 
arguments on interlocutory appeals and motions. 

16 Td. 

17 The First District Court of Appeal presently (travel money 
budget permitting) sits in Tallahassee one week per month and 
elsewhere about the district, according to the number of cases at 
issue, one week per month. The court sits in Pensacola, Milton, 
Shalimar, Panama City, Perry, Lake City, Starke, Gainesville, Ocala, 
Bronson, Palatka, DeLand, St. Augustine, Daytona Beach, Green 
Cove Springs, Fernandina Beach and Jacksonville. 

18 When petitions for extraordinary remedies are heard, the 
decision is whether to grant the relief sought by issuing the writ or 
whether to deny relief. 

18 SeeEngland and McMahon, Quantity Discounts in Appellate 
Justice, “JupicaTuRE (April 1977), wherein the authors state, armed 
with supporting statistics: “When these miscellaneous judicial tasks 
are added to a judge’s decision-related responsibilities, the absolute 
minimum time required for performance of the duties of a Florida 
Supreme Court Justice each year appears to be 3,321 hours. A 
theoretical work year, it will be recalled, has only 240 days, or 1,920 
hours. Therefore, the job of dispensing appellate justice requires 
about 14 hours of each of the 240 working days per year. Or, using 
each of the 365 days in a year to perform the work, it would require 
more than nine hours of labor each day. Or, at the work rate of eight 
hours each day, these tasks would require 415 days a year.” The 
procedures employed in the Supreme Court of Florida are 
substantially the same as those in district courts of appeal. 

2 Presently each judge of the First District Court of Appeal works 
an average of not less than 60 hours per week. 

#1 Rule 20, Rules of Internal Govenment provides: “The calendar 
oral arguments shall be called by the presiding judge in the order 
as the cases appear on the oral argument calendar as circulated to the 
attorneys and the court: Provided however, the presiding judge may 
for good cause or upon specific request of the attorneys involved or 
upon request of any of the judges on the panel change the order by 
accelerating a particular case on the calendar or by placing a 
particular case at the end of the calendar.” 

In an attempt to accommodate counsel and avoid aneedless waste 
of time, the First District Court of Appeal approximately a year ago 
commenced scheduling three of the cases to be heard on a particular 
day from 9 a.m. and the remaining three at 10:30 a.m. Not 
infrequently the 9 a.m. cases may be rescheduled to meet 
convenience of counsel for 10:30 and vice versa. 

#2 Rule 17, Rules of Internal Government provides: “The clerk will 
mail copies of opinions to counsel of record the day prior to release of 
the opinions to the press.” 

23 App. RuLE 3.14e. 

% The purpose of this article is to afford the trial bench, bar and 
other interested citizens a glimpse of the internal workings of an 
appellate court. No attempt has been made to be exhaustive nor 
scholarly. For those interested in a more thorough study of the 
appellate process the author recommends the following: 


ABA, CommiIssION ON STANDARDS OF JUDICIAL ADMINISTRATION, 
STANDARDS RELATING TO APPELLATE Courts (Tentative Draft) (1976). 
Banta, CENTRAL STAFFS IN THE UNITED STATES Court OF APPEALS 
(Draft Copy). 

Cameron, The Central Staff: A New Solution to an Old Problem, 23 
UCLA, L. Rev. 465. 

CarRINGTON, MEADOR, ROSENBERG, JUSTICE ON APPEAL (1976). 
England and McMahon, Quantity Discounts in Appellate Justice,” 
Jupicature (April 1977). 

Hopkins, The Role of an Intermediate Appellate Court, 41 BROOKLYN 
L. Rev. (Winter 1975). 


Hopkins, The Winds of Change: New Styles in the Appellate Process, 
3 Horstra L. Rev. (SUMMER 1975). 


JACOBSON AND SCHROEDER, ARIZONA APPELLATE Project REPORT, 
REDUCING THE TIME AND CosT OF THE APPELLATE Process (Oct. 1976). 
KRAMER, THE NATIONAL CONFERENCE OF APPELLATE Court CLERKS, 
OvuTLINE oF Basic Court STRUCTURE IN THE UNITED States — 1975 
(1976). 

Lake, A REPORT OF THE APPELLATE JUSTICE PROJECT OF THE NATIONAL 
CENTER FOR STATE Courts 1972-1973, THE APPELLATE PROCESS AND 


StaFF RESEARCH ATTORNEYS IN THE SUPREME CourT OF NEBRASKA 
(1974). 
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LEFLER, INTERNAL OPERATING PROCEDURES OF APPELLATE CouRTS 
(1976). 


LEFLAR, APPELLATE JUDICIAL OpINions (1974). 


MEapor, APPELLATE Courts, STAFF AND PROCESS IN THE CRISIS OF 
VoLuME (1974). 


NATIONAL CENTER FOR STATE Courts, THE CALIFORNIA Courts OF 
APPEAL (Executive Summary) (August 1974). 


NATIONAL CENTER FOR STATE Courts, THE CALIFORNIA CourTSs OF 
APPEAL (Full Report) (August 1974). 


Wrrkin, MANUAL ON APPELLATE Court Opinions (1977). 


The Florida Bar 
Case Summary 
Service 


Do You Find Time To Read The 
Advance Sheets? 


Opinions are pouring out of the Florida appellate courts 
at the rate of 200 or more a month. Just keeping up with 
case law is a costly and time-consuming chore. Moreover, 
many opinions do not appear in the advance sheets for 
weeks or months after they are filed because of petitions 
for rehearing. 

The Florida Bar Case Summary Service is a practical 
alternative that will save you time and money and will 
keep you informed of the latest trends and developments 
in Florida case law well in advance of their appearance in 
the advance sheets while eliminating from your reading all 
the immaterialities and irrelevancies that you must wade 
through in reading the advance sheets. 

Whenever you find a point of law of particular interest 
among the case summaries, you can write or telephone for 
a copy of the full text of the opinion, which will be mailed 
to you on the same day that your request is received, for a 
modest charge to cover the cost of copying and mailing. 


$7800 Service 
$250 Binders 


INCLUDES TAXES 
AND SHIPPING 


A. 


THE FLORIDA BAR 
CASE SUMMARY SERVICE 
TALLAHASSEE, FL 32304 


0 Ring Binder $2.40 Plus .10 Tax 
Subscription 
$78.00 ($75.00 plus $3.00 Sales Tax) 
For One Year Subscription (50 Issues) 
O) Check Enclosed 
O Bill Me 


Name 
Address 
City. State. 


= 
= 7 
é 


The Off 


The Need for a Fresh Look at Resource Allocation 


By Richard E.Gerstein 
and Thomas K. Peterson 


There is no crime problem in American society today. 
Rather, there are a number of crime problems. This was 
cogently pointed out in the Report of the President's 
Commission on Law Enforcement and the Administration 
of Justice: 


Of the everyday problems of the criminal justice system itself, 
certainly the most delicate and probably the most difficult concern 
the proper ways of dealing individually with individuals. A skid row 
drunk lying in a gutter is a crime. So is the killing of an unfaithful 
husband. A Cosa Nostra conspiracy to bribe public officials is a 
crime. So is a strong arm robbery by a 15 year-old boy. The 
embezzlement of a corporation's funds by an executive is crime. So is 
the possession of marijuana cigarettes by a student. These 
crimes can no more be lumpted together for purposes of analysis 
than can measles and schizophrenia, or lung cancer and a broken 
ankle. As with disease, so with crime: If causes are to be 
understood, if risks are to be evaluated, and if preventive 

or remedial actions are to be taken, each kind must be looked 

at separately. Thinking of “crime” as a whole is futile. 


It becomes imperative, then, that the urban prosecutor 
address the heterogeneous nature of both criminal acts 
and criminal actors. This, in turn, entails an allocation of 
prosecutorial manpower and resources designed to meet 
multiple needs. 

During the past five years, the Law Enforcement 
Assistance Administration (L.E.A.A.) has facilitated the 
implementation of an increasingly flexible response on the 
part of the prosecutor to the variety of types of offenders who 
are arrested. L.E.A.A. has done so, by endorsing and funding 
pretrial intervention programs for the nonviolent first offender 
as well as by addressing the other end of the offender 
spectrum by assisting in the creation of career criminal 
prosecution units. 

Pretrial intervention by the prosecutor recognizes that 
a first offender charged with a nonviolent crime is 
typically released from jail shortly after arrest with neither 
rehabilitative effort nor supervision. Assuming conviction, 
this offender will most likely, after having caused the 
system to bear the costs of prosecution, be assigned to a 
large probation caseload with consequent minimal 
supervision and little rehabilitation. 

Diversion, which results in a dismissal of charges for the 
successful participant, results in a significant economic and 
manpower benefit to the prosecutor, in addition to 
providing increased supervision and rehabilitative effort 
immediately after arrest. A comparison made in Dade County 
of the 997 felonies diverted during 1976 with the costs 


The authors are state attorney and assistant state attorney, 
respectively, in Dade County. 
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Procedural Reform — What Others Think 


During my years as a federal judge | was repeatedly 
reminded by the cases before me of the inadequacy of the 
current state of our federal criminal laws. It was apparent 
that a large part of the problems of the federal criminal 
justice system was the result of the inadequacies of the 
governing laws themselves. Like so many other judges, 
defense counsel, and prosecutors — and for that matter 
legislators — | found myself frustrated by the state of the 
law but unable, as an individual, to do much about it. 

Although as individuals we cannot do much about the 
current state of the laws, it appears that, as a result of the 
efforts over the past decade, collectively we are on the 
verge of accomplishing a great deal. In 1962 the American 
Law Institute published its Model Penal Code, pointing the 
way for major improvements in state criminal codes. Four 
years later the Congress created the National Commission 
on Reform of Federal Criminal Laws — the Brown 
Commission — to review means by which such reforms 
could be adapted to the federal criminal justice system. 
The Final Report of the Commission was issued in 1971. 
Since that time, a tremendous amount of additional work 
has taken place. For the most part, the additional efforts 
have been progressive, each successive draft building 
upon the earlier products and making useful refinements. 
Several particular provisions in those drafts, however, 
needlessly provoked controversy. 

When | took office as Attorney General | found the 
codification process to be at a state where, with effort, and 
with willingness on all sides to compromise, a new federal 
criminal code was a real possibility. After considerable 
work and a careful balancing of interests, a sound new 
code was introduced in the Congress as H.R. 6869 and S. 
1437. 

This is the most fundamental improvement that can be 
made in the federal criminal justice system. It will require a 
great deal of work over the next several months, but the 
nation will be the better for it. We are not now participating 
simply during one of the many phases of the long 
continuum of code development; we are participating at 
the culmination of that effort, and we will see it into law. That 
is a special responsibility. 


—Attorney General Griffin B. Bell 
Before House Subcommittee on Criminal Justice 
September 15, 1977 
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of traditional prosecution indicates that the costs of diverting 
and supervising a first offender amount to $402 per case. 
This compares to a cost of $2,817 for a case prosecuted 
normally and resulting in six months incarceration, and a 
cost of $1,663 for the same case prosecuted and resulting 
in 18 months probation. The recidivism rates generated 
by most diversion programs indicate that the rehabilitative 
potential inherent in such programs is far greater than that 
of first offenders placed upon probation and this is, of 
course, of added significance. 

The diversion of nonviolent first offenders in turn permits 
the prosecutor to allocate an increased amount of time 
to those cases involving the violent offender and the recidivist. 
The funding, by L.E.A.A., of prosecutorial career criminal 
programs during the past several years has significantly 
assisted in addressing this need. The function of such a 
division, composed of experienced prosecutors carrying 
small caseloads, is to identify those involved in violent and 
repeated criminal behavior, and to bring these offenders 
to trial vigorously and expeditiously. 

During the past year, Dade County's career criminal 
program identified 747 defendants as meeting the 
criteria established for the division. The conviction rate for 
these offenders was 86%, and the average sentence for those 
convicted was 30 years. A total of only eight continuancces 
was requested by the state in these cases during 1976, and 
average length of time elapsing between arrest and 
disposition was 33% less than the average time for felony 
cases generally. 

In addition to the need to structure the prosecutor's 
response to the variety of offenders within 
the metropolitan justice system, there also exists the 
need to address the variety of types of offenses committed. 
While street crime, of course, represents the 
most frequent and the most visible category of 
offenses to be prosecuted, the prosecutor must possess 
the expertise and the resources necessary to 
address the increasingly important areas of consumer 
fraud and organized and white-collar crime. 

The cost of consumer fraud in Dade County has been 
estimated to exceed $390,000,000 per year. 
While recently released F.B.!. statistics indicate that 
the crime rate for street crime within Dade County 
has dropped between 5% and 12%, it appears that 
consumer fraud is in fact on the increase. 
Since 1973, the Consumer Fraud Division in our office has 
processed and investigated over 9,950 consumer 
fraud complaints. It has filed 146 criminal informations, 19 
administrative complaints, and 7 civil complaints. It 
has obtained 69 criminal convictions, 16 cease and desist 
orders and 8 injunctions. In that same period, it has 
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recovered well over a quarter of a million dollars in fines, 

costs and restitution, and has pioneered a The prosecutor's office more often 

technique for retaining certain costs in a special 

than not lacks both the manpower 
and resources essential to meet the 

expectations of society. 


Organized and white-collar crime 


represent the most sophisticated In summary, it is no secret that the inertia of 
Criminal activity a state prosecutor is the criminal justice system is great. Many of 
likely to confront. the system's difficulties stem from its reluctance to 


change old ways or, to put the same proposition 

in reverse, its reluctance to try new ones. This is no less 
true of the prosecutorial function than of the 

system as a whole. It is well known to both the professional 
and to the informed lay observer, that the prosecutor's 
office more often than not lacks both the manpower 

and the resources essential to meet the expectations of 
society. Yet, these limitations notwithstanding, 

much can be accomplished through the intelligent and 
innovative allocation of prosecution staff to 

meet the needs of the increasingly complex range of crimes 
and of criminals with which we are confronted. 

We must, in short, with equal resolve seek out new 
knowledge, new techniques, and new understanding. 0 


Organized and white-collar crime represent the 
most sophisticated criminal activity that a state prosecutor 
is likely to confront. The requisite investigations 
are extremely complicated, and require not only 
first rate investigative personnel, but also high quality 
legal assistance to guarantee that the cases will 
be prosecutable once made. State prosecutor's 
offices, being essentially designed to deal with street 
crime, have had to create specialized units to meet this need, 
so as to possess the ability to analyze tax 
records, corporate records and financial statements, 
S.E.C. applications and other highly compiex legal and 
accounting documents. This has in turn required 
the prosecutor to add to his staff personnel trained in 
accounting and in corporate business procedures. 

Even absent the federal funding for the introduction of 
specialized units such as those discussed above, 
recent experience has further indicated that many tasks 
within the prosecutor's office which in the past 
had been assumed to require the skills of an attorney, in fact 
may more economically be assigned to the nonlawyer, with 
no loss of efficiency. It is becoming increasingly 
Clear, for example, that the critical functions of intake 
and of case screeing may be delegated to carefully 
trained legal assistants, thus freeing attorneys for 
courtroom activity. 
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This generation 
attorneys deserves 
its own jurisprudence 


Introducing: 
Florida Jurisprudence 


A completely new work “problem-area” approach which 
This new Florida Jurisprudence— accelerates and simplifies your 
Florida Jur 2d—is a complete up- research. For example, under 
dating of the original edition. Every Decedents’ Property you will find 


part of the original has been complete coverage of an area that 
reconsidered and weighed in the __ was formerly treated under three 
light of recent developments in topics: Advancements, Executors 


Florida law. The result: a modern and Administrators, and Wills. 
A-Z text statement of all the state’s 
law, civil and criminal, case and New Topics 


statutory. Significant new topics include: 
Condominiums and Cooperative 
New organization Apartments, and Atomic Energy 
Topics in Florida Jur 2d have been and lonizing Radiation. Medical 
reorganized into a streamlined Malpractice, Environmental Rights 


and Remedies, Administrative Law, 
and Civil Rights receive special 
emphasis in response to legislative 
activity. 
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Combined with the outstanding 
features of the original edition, 
(e.g. on-point case notes, in-depth 
analyses of legal! principles, and 
abundant collateral references), 
the new Florida Jur 2d is your best 
first-search source for fast answers 
on Florida law. 


For more information contact the 
LCP representative in your area, or, 
write directly to: The Lawyers 
Co-operative Publishing Company, 
Rochester, New York 14603. 
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Citizen Settlement: 


A New Look at an Old Method 


By Fred M. Dellapa 


The Pound Conference on the 
Causes of Popular Dissatisfaction 
with the Administration of Justice 
held in Minneapolis - St. Paul in 
April of 1976 called attention to the 
fact that the American judicial 
system, at all levels, was having a 
difficult time in efficiently handling 
the resolution of certain types of 
disputes. To court administrators in 
Miami, this came as no real surprise. 
In fact, the Court Administrator’s 
Office of the 11th Judicial Circuit of 
Dade County since mid 1974 had 
been addressing the problem of 
expeditious, efficient and cost 
effective processing of minor, 
interpersonal disputes that 
traditionally manifest themselves in 
the form of misdemeanor 
complaints. 

In looking for procedures to ease 
the estimated 3,000 to 4,000 case 
backlog of the county court division 
of the State Attorney's Office, the 
office discovered that nearly 35 
percent of all misdemeanors filed 
were voluntarily or involuntarily 
dismissed. The number of cases so 
dismissed from January 1 through 
October 31, 1974, was 16,975 of a 
total 48,500 filed. Assuming an 
estimated $250 cost per case for 
processing to the criminal justice 
system, the loss in cost benefit 
representing personnel time was 
$4,243,750. At the time of this study 
the administrative office of the 
courts for the 11th Judicial Circuit 
was aware of some _ dispute 
resolution projects being operated 
by the American Arbitration 
Association (4A projects) and of an 
LEAA Exemplary Project entitled 
the Columbus, Ohio, Night 
Prosecutor Program. 
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These programs were experi- 
menting with dispute settlement 
mediation — in the case of the 4A 
(Arbitration as an Alternative) 
units, mediation and arbitration — 
as a new alternative to the criminal 
prosecution of domestic and/or 
neighborhood misdemeanor 
complaints primarily. The then- 
existing literature on the alternative 
technique! put forth the theory that 
criminal justice as applied today is 
purely punitive and not 
preventative. A great grey area of 
ineffectiveness was becoming 
apparent in the handling of “small 
crime.” The conclusion that 
misdemeanor crime, if not 
expeditiously and effectively dealt 


Two areas for which going 
to court is not the effective 
remedy are primary 
relationships—male-female 
relationships and neighbor- 
hood altercations. 


with, results eventually in felony 
crime is inescapable — and the 
system must accept the responsi- 
bility. The criminal courts, 
regardless of jurisdiction, of 
necessity treat only the results of 
adverse behavior, and rarely, if 
ever, attempt to deal with the real 
underlying causes. The _ typical 
misdemeanor case goes to court 
and, if a finding of guilt is made, the 
offender is fined and/or jailed. The 
parties are then returned to exactly 
the same posture they were in 
before. The two areas where this is 
just not the effective remedy are 
primary relationships — any male- 
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female relationship and neighbor- 
hood altercations. The simple fact is 
that the complainant and defendant 
either live together or in close 
proximity to each other and the 
probability that the dispute will 
flare up again is virtually assured 
unless the real underlying causes of 
the conflict are dealt with on a 
rational adult level. 

Recognizing the merits of the 
literature and the phenomenal 
successes of the then operating 
alternative dispute resolution 
projects, the circuit court and the 
state attorney agreed to attempt to 
integrate a similar program into the 
Dade criminal justice system. 

Under the auspices of the chief 
judge and the administrative office 
of the llth Judicial Circuit, 
Metropolitan Dade County began 
an ambitious criminal justice 
program that had five objectives: 


1. To provide a forum where 
the citizens of Dade County could 
find a meaningful and long lasting 
solution to interpersonal conflicts, 
that would be short of formal 
judicial proceedings; 

2. To provide a system that 
would effectively divert 
complaints of a minor nature 
evolving principally in the areas of 
primary relationship and 
neighborhood altercations; 

3. To rapidly and fairly 
dispense justice to the citizens of 
Dade County who become 
involved in minor criminal conduct; 

4. To ease the burden of the 
llth Judicial Circuit’s criminal 
division by reducing the number of 
minor criminal cases that cause a 
backlog in the system; and 

5. To ease interpersonal and 
community tensions by helping the 


parties involved arrive at an 
equitable, reasonable and _ just 
solution to their problems, without 
resorting to a costly, time 
consuming and usually counter- 
productive criminal remedy. 


On May 1, 1975, a $55,000 federal 
Law Enforcement Assistance 
Administration (LEAA) grant was 
awarded to Metro-Dade County 
for a six-month pilot project and the 
Miami Citizen Dispute Settlement 
Center was born.? To date, the 
progress made toward accomplish- 
ing the goals of the Miami program 
have been astounding, far 


Of 3,890 matters serious 
enough for formal prosecu- 
tion only 110 were not 
successfully deactivated by 
dispute settlement. 


exceeding the court’s expectations. 
In the first 18 months of operations 
the Metro-Dade County Citizen 
Dispute Settlement Center (CDSC) 
handled 6,212 cases and 
successfully resolved 94.9 percent 
of them. Even more astonishing 
was the recidivist rate. Of 3,890 
matters regarded as serious enough 
for formal prosecution only 110 
were not successfully deactivated 
by dispute settlement mediation 
and therefore returned for the filing 
of criminal charges. The remaining 
matters were either civil in nature or 
referred to other agencies. In 
addition, CDSC cut the waiting 
time from date of complaint to 
hearing from 94.3 days through the 
criminal court system to 7.2 days 
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through the Citizen Dispute 
Settlement Center. Currently the 
Miami CDSC absorbs an estimated 
23 percent of the county court 
crimes division’s misdemeanor 
penal caseload, and CDSC’s cost 
per case is only $36.14 as compared 
to the court system’s estimated 
$250 per case.° 

Simply stated, the Citizen 
Dispute Settlement Center 
provides a staff of professionally 
skilled and trained mediators to 
listen to complaints, counter- 
complaints and defenses in a totally 
informal neutral setting. The 
mediator deals only with conflict 
which led to the filing of a minor 
criminal charge between two 
parties who have some existing, 
ongoing relationship. The parties 
may be husband and wife, parent 
and child, employer and employee, 
homeowner and garbageman, 
neighbor and neighbor, lovers, 
roommates, partners or just about 
any other combination of 
interpersonal relationships. The 
conflicts between the parties range 
from harassment to battery, but 
almost inevitably have their roots in 
some deep interpersonal conflict, 
dispute or misunderstanding. It 
would appear that criminal 
punishment ought to be adequate 
remedy for wrongdoing. However, 
how does one then explain the 
spiralling crime and recidivist rate? 

Even the most unsophisticated of 
minds can conceptualize that a 
small problem, unless promptly 
and_ effectively resolved, can 
escalate into a big problem with, 
perhaps, dire consequences. In the 
misdemeanor crime arena this is 
becoming more of a truism. As 
criminal justice becomes more 
sophisticated, the lesser crimes 
become more neglected. Perhaps 
the word “neglected” is too harsh 
for an already staggering justice 
system, but it is fairly accurate. A 
visit to a small crime court in an 
urban area is all that is necessary to 
prove the point. A harried and 
overworked judge presides over 
structured chaos in the misdemean- 
or courtroom. Every conceivable 
wrongdoing, dutifully codified into 
a criminal act, is before him: 
squabbling neighbors, fighting 


spouses, owners of _indiscrete 
animals, revengeful complaints and 
belligerent defendants. As a person, 
the judge might very well have 


As aperson, the judge might 
very well have some good 
solutions to some of the 
difficulties, but as a judge of 
the criminal bench, he is 
restrained from using them. 


some good solutions to some of the 
difficulties, but as a judge of the 
criminal bench he is restrained from 
using them. The restraints impesed 
by the rules of procedure and 


due process may require dismissal 
of the specific charge. Criminal law 
mandates that only the incident at 
hand be dealt with and that indirect 
circumstances and causes may not 
be disucssed at all. Further, the 
burden of proof in any criminal 
matter must be beyond a 
reasonable doubt to have a finding 
of guilty as charged. 

Yet the parties are still in front of 
the bench and clearly the dispute 
between them continues to simmer 
and remains unresolved. 
Approximately 40 percent of the 
matters before the Dade County 
Court (Penal Division) were 
dismissed because of evidentiary or 
procedural flaws, but the court’s 
dismissal of the charge does not 


evidence and the requirements of 


dismiss the problem. Even the 


Procedural Reform — What Others Think 


I have practiced law in Ohio for 38 years and in a semi-retired status in Florida 
for the past six years, and thus feel in a position to comment upon the difference 
between the motion practices of the two states. 

Motion practice in Ohio largely is governed by local rules of court of which 
the following, in effect in Montgomery County (Dayton), is typical: 


Rule 2.09 
MOTIONS 


(a) The moving party shall serve and file with his motion a brief written memorandum 
setting forth the reasons in support of the motion and containing the citations of any 
authorities on which he relies. 

(b) Each party opposing the motion shall serve and file, within 14 days from the time 
when a copy of the motion has been served upon him, a brief written memorandum 
setting forth the reasons in opposition to the motion and containing the citations of the 
authorities on which he relies . . . . If no memorandum is filed within the time limits 
provided herein, the motion may be decided forthwith. 

(c) Counsel filing frivoulous or unnecessary motions, or resistances which unduly 
delay the course of the action shall be subjected to appropriate sanctions by the court, 
including imposition of costs and attorney fees. 

(d) The clerk shall deliver all motions requiring the attention of the court on the first 
Monday following their filing to the respective judges to whom they are assigned. All 
memoranda in opposition to said motions shall be delivered to the assigned judge on the 
day after filing. 


To demonstrate the implementation of the Ohio practice this hypothetical 
case is presented: I file a complaint which defendant’s counsel believes to be 
subject to a motion for “failure to state a claim upon which relief can be 
granted.” Ohio RCP 12(B)(6) cf. Fla. R. Civ. P. 1.140(b)(6). The defendant’s 
counsel then must file a memorandum in support of his motion 
“setting forth the reasons in support of the motion and containing the citation of 
any authorities on which he relies.” I then have 14 days within which to examine 
my opponent's citations and file a memorandum “setting forth the reasons in 
opposition to the motion and containing the citations of the authorities on 
which” I rely. 

My opponent’s motion and his and my memoranda are submitted to the judge 
to whom the case is assigned. No provision is made for oral argument. Oral 
argument may be granted under unusual circumstances, but it rarely is 
requested because counsel will have put their best foot forward in their 
memoranda. The assigned judge then in chambers, reviews the file, examines 
the authorities cited by counsel, and writes a reasoned “decision and entry” 
setting forth the precise grounds upon which he has sustained or overruled the 
motion. 
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court’s rendering of a penalty 
doesn’t really prohibit a recurrence, 
if the basic difficulty is not in some 
way dealt with. All too often the 
same parties are back again and 
again — as either complainant or 
defendant — until finally they settle 
the matter on their own terms ... and 
that often times necessitates a 
felony court. 

To illustrate the working of 
interpersonal conflict resolution by 
mediation let us follow a battery 
complaint through the 11th 
Circuit’s Citizen Dispute 
Settlement Center. Upon arrival at 
the State Attorney’s Office the 
complainant is preliminarily 
interviewed by a paralegal. Noting 
that the wrongful act is a 
misdemeanor that involves persons 


in a primary relationship, the 
paralegal immediately refers the 
complainant to the intake 
counselor of the center.‘ At the cen- 
ter the complainant is talked to 
calmly and reassuredly by the coun- 
selor. Complainants are not treated 
bureaucratically as if they were 
mere numbers, nor are they put 
through an embarrassing grilling. 
Rather, they are put at ease and 
gently supported to give the whole 
story. One female victim, quoted in 
the Miami Herald, said, “There was 
none of those terrible looks that say, 
‘What did you do to aggravate 
him?””’s 

The complainant is informed of 
all potential remedies, their benefits 
and shortcomings, and then told of 
the mediation process. Basically, he 


Consider now the motion practice in Florida. Only recently has the Florida 


rule been amended to provide that: 


The grounds on which any of the enumerated defenses are based and the substantial 
matters of law intended to be argued shall be stated specifically and with particularity in 
the responsive-pleading or motion. Fla. R. Civ. P. 1.140(b). 

Yet, even under that ameliorative amendment of the Florida Rules of Civil 
Procedure no requirement is imposed that movant’s counsel cite the precedents 
upon which he will rely in oral argument and the opportunity of the pleader’s 
counsel to file a memorandum contra the motion is not recognized. (Indeed a 
circuit court judge once told me that his memorandum contra, with citation of 
authorities, had not been read because such memoranda were not authorized by 


the rules). 


In consequence, in contrast with the Ohio practice, under which the court has 
the opportunity to reach a reasoned decision after reviewing counsels’ 
memoranda and studying the cited authorities, scenarios such as the following 


have been observed. 


It is a motion directed against the second amended complaint. The judge is 
unfamiliar with the file, having supplanted the judge who decided motions on 
the first two complaints and who meanwhile has been assigned to the juvenile 
division. Movant's counsel begins his presentation. The judge is leafing through 
the file in a frantic and often unproductive effort to learn what the case is about, 
what were the contents of the original complaint and the first amended 
complaint, what orders were entered by his predecessor with respect to those 
complaints, etc. Movant's counsel plows forward reading copied extracts from 
Southern Reporter 2d which may or may not be apposite. Who is to know at that 
particular time whether or not the cited cases are actually in point? Opposing 
counsel then must respond. If well prepared, he will comment appropriately on 
his opponent’s apt citations; he will be lost in deep right-field as to those citations 
which his opponent has misrepresented—knowingly or unknowingly. (Such 
misrepresentation is by no means a rare occurrence.) 

Following rebuttal and surrebuttal comments by counsel, the judge, after 
“due deliberation” of one or two minutes duration without the benefit of 
reading any of the authorities presented by counsel and without the benefit of 
digesting the contents of an inch-thick file, announces his decision. However 
learned the judge is, however fair and impartial he seeks to be, the judicial 
process tends to become a combination of Russian roulette and blindman’s 


bluff. 


In sum, I suggest that The Florida Bar consider presenting to our Supreme 
Court a proposal to extricate our trial judges from the difficult situation in which 


they presently find themselves. 


Pemrce Woop 
Melbourne 
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is advised that the hearing is a vol- 
untary one, that although the 
respondent will be sent a notice to 
appear he is under no legal duress to 
appear and that no legal sanctions 
will be levied. The complainant 
is advised that no presumptions as 
to guilt are made and that the 
matter will be heard by a mediator 
who is neither a lawyer, psycholo- 
gist, sociologist or other counseling 
specialist. The sole objective of the 
mediation hearing is to resolve the 
conflict on a long lasting basis 
at a human, one-to-one level. The 
mediator is there to do exactly this 
and will remain absolutely neutral. 
The forum itself is nonadversary 
and neither party needs legal 
counsel. If the complainant accepts 
the center's format, potential 
criminal or civil legal remedies are 
in no way jeopardized, nor are they 
enhanced in case of failure of 
mediation. The complainant is 
further advised that every effort 
will be made to get the assailant to 
appear and that in the overwhelm- 
ing majority of instances he does. 
In short, the complainant has abso- 
lutely nothing to lose and much to 
gain. 

At this point let it be made clear 
that such a forum is not to be looked 
upon as a therapeutic counseling 
session: the mediators do not havea 
goal of “kiss and make up, so 
everything will be better.” The 
mediators will use a variety of 
techniques, but the only goal is to 
get the disputing parties to talk 
through their difficulty, to grasp 
reality and to mutually understand 
and respect the other’s feelings and 
position. The complainant (let us 
assume the victim of a domestic 
altercation) accepts the center’s 
process and the matter is docketed 
immediately as she is still residing 
with her spouse. The matter of Ms. 
X vs. Mr. X is set for an 8:15 p.m. 
evening hearing at the courthouse, 
only three calendar days from the 
date of complaint. 

The appointed day arrives and 
the parties appear at the courthouse 
for their hearing. After being 
ushered into a chamber, jury room 
or courtroom (if a courtroom, the 
bench is not used), the parties are 
introduced to the mediator who 
once again explains in detail what is 
to occur. If either party feels 
reluctant or insecure the mediator 
patiently reassures and positively 
reinforces with a calming 
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demeanor. It is here that the real 
work of dispute settlement 
mediation begins and ends. Three 
persons, two in conflict and one, 
unknown to both, totally neutral 
and advised only about the basics of 
the complaint, sit down and begin 
to talk things through. Procedur- 
ally, the offended party speaks first 


Three persons, two in 
conflict, and one, unknown 
to both, totally neutral and 
advised only about the 
basics of the complaint, sit 
down and begin to talk 
things through. 


giving his or her version of the 
incident or incidents and the truth 
as he or she sees it. Interruption is 
not permitted and the offender is 
advised he will get his chance to 
discuss the problem from his 
perspective also without 
interruption. Unhampered by the 
constraints of time, rules of 
procedure, or evidence, the 
mediator can hear all the issues and 
pinpoint the real underlying causes 
of the dispute so as to better 
facilitate an agreement. 

Dealing with people in this 
setting is a challenge that the legal 
system rarely, if ever, attempts. The 
whole objective of litigation is to 
narrow issues down to a 
manageable concept and resolve 
them under the theories of law. 
Unfortunately, the lawgivers failed 
to inform the people that when they 


UNIQUE 
LAW 
OFFICES 
FOR RENT 


Library, receptionist, air 
conditioned, carpeted, paneling. 
Fort Lauderdale, ten minutes from 
courthouse. Reasonable. 


Call (305)981-2131 after 2 p.m. 


have an interpersonal conflict they 
better be able to confine it to a 
single premise or causal motive. As 
humans we know that this is just not 
possible. The human psyche is wide 
ranging and complex. The simple 
act of striking another person has 
many roots, conscious, uncon- 
scious, sexist, ego, etc.. This is not to 
say that a mediator can deal with all 
of them successfully, but the 
mediator is in a much better 
position to sort them out than the 
court is. A judge may very well have 
his own feelings about a situation 
before him, and eventually may 
even reach a verdict based on those 
feelings, but he is generally not 
permitted the luxury of exploring 
the underlying causes. The judge 
can only deal with the question of 
did you or did you not strike the 
person wrongfully. 

The mediator, on the other hand, 
can listen and observe the 
individual and react accordingly. 
Suppose Mr. X is an insecure male 
who must constantly prove his 
superiority to females for his own 
conscious or unconscious reasons. 
How is a judge to elicit that type of 
information, unless he is 
particularly observant and astute? 
A judge, prosecutor or defense 
attorney would have some 
difficulty trying to ask, “Do you feel 
some form of gratification when 
you strike a woman?,” as it is in no 
way germane to the question, “Did 
he strike her?” The mediator, 
skilled in understanding people, 
could sense it and then ask about 
such feelings. If Mr. X responded 
that he feels better after a violent 
argument with his spouse, 
especially when he prevails, the 
mediator could seize on_ his 
admission and lay it on the table for 
discussion. The parties can 
mutually discuss the problem and 
actively work toward a solution if 
they can easily get there. In the 
formal court proceeding, getting 
there is an obstacle in and of itself. 

Surprisingly, most persons in 
mediation sessions are not at all 
reluctant to bare their souls as long 
as they are reassured that nothing 
adverse is going to happen. It may 
be based on the _individual’s 


overwhelming compulsion to 
justify his or her action or the 
exhilaration of having someone’s 
ear, but, regardless, people can and 
will discuss their motivations if just 
given the opportunity. Once the 


discussion starts, openly and 
frankly, a solution can generally be 
reached. 

The mediator, after hearing both 
versions of the incident, then begins 
to search for the resolution. Turning 
to the offended the query is posed, 
“How would you like to see this 
resolved?” and the same, in time, is 
posed to the offender. It is 
astounding the number of times 
that both parties almost 
immediately become sensitized to 
each other and some of their 
responses are made in considera- 
tion of the other’s viewpoint. Of 
course this does not occur in every 
situation, but it does with a 
gratifying frequency — enough so 
that it tends to rekindle one’s belief 
in the rationality of humans. 
However, if a resolution is not 
forthcoming from the parties, the 
mediator is prepared to begin 
probing for one. Suggestions, 
formats, ways of conducting 
oneself are all presented. The 
parties are urged to give a little to 
gain a little; they are shown that 
compromise is the child of 
understanding and mutual respect. 
In some instances the mediator will 
lay out a detailed agreement and 
request that the parties sign it and 
try to live by it for a few weeks, 
reporting back to the center on the 
effectiveness or ineffectiveness. 
Together the parties develop their 
own personal accord with the 
guidance, not dictates, of the 
mediator. 

After the parties have voiced 
their positions and discussed them 
with each other and the mediator, 
the next step is to commit them to 
an agreement. Generally, the 
mediator writes down the agreed 
upon points and has each party sign 
it in the hearing room. The next day 
both parties are sent a copy of the 
agreement and told that the original 
will remain in the center’s files. If a 
violation of the agreement occurs 
the parties are instructed to notify 
the center. Such violations do occur 
and depending upon the severity — 
a minor breach as opposed to a 
vicious physical assault — the 
center has many options available. 
It can return the whole matter to the 
prosecutor, have a rehearing, or 
refer it to another court or social 
agency. The Dade County 
experience has been that most 
violations are minor ones and a 
rehearing is the general remedy. 
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Both parties seem willing to return 
for a rehearing and generally a 
second mediation is quite effective. 
In some instances, however, sterner 
measures are mandated and the 
center has no qualms about sending 
an unresolved matter to the proper 
authorities. 

Another unique service is the 
social referral aspect of the center. 
As stated earlier, the mediation 
session is designed to solve an 
immediate problem, not be a 
therapeutic counseling _ session. 
Hence, some parties are referred to 
mental health, drug and alcoholic 
addiction, family rehabilitation and 
other helping agencies, both public 
and private, that proliferate in the 
area. This facet of the operation 
places many persons in the hands of 
people who can help them over the 
long haul. The number of persons 
who get the assistance they need, 
but may never have received 
through the justice system, is a story 
in itself. 

Citizen dispute settlement as an 
alternative to criminal or civil 
justice proceedings is an upcoming 
and growing concept.’ Why? 
Because it works! Perhaps the 
situation of a Dade County CDSC 
participant, a battered female, can 
reemphasize the potential of 
mediation as a problem solver: 
...She is satisfied. Since last fall, although she 
has seen her ex-husband on the street — he 
lives in the neighborhood — he has not 
troubled her. 

“This has certainly proved to me my own 
sense of worth,” she said. “I won't be 
intimidated. I can look anyone in the eye.” As 
for her ex-husband, she said the mediation 
hearing “put him on his honor.” Dispute 
Settlement Program representatives gently 
offered him help with his drinking problem 
but did not press the offer, which Evelyn 
does not think he will take. 

As for his written promise not to trouble 
her, she said, “They did not rob him of his 
dignity. They gave him the option to stand 
on his word. They left him his pride.” 

She wept as she said it ... 8 

This writing is not intended to be 
a treatise on techniques of 
mediation nor is it to proclaim 
mediation as the magic panacea for 
all that ails us. Rather it is to show 
that there exist other ways to assist 
persons in conflict, ways that do not 
necessarily have to be punitive. It is 
submitted that a 94.9 percent 
successful resolution for the Dade 
County Citizen Dispute Center 
speaks for itself, especially when 
the recidivist rate is 4.1 percent. 

This new concept so intrigued the 
followers of criminal justice 
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research in Florida that after the 
pilot phase final report was released 
the Florida Prosecuting Attorneys’ 
Association, the Florida Supreme 
Court and Senator Edgar Dunn 
(Florida Senate Judiciary 
Committee) invited the director to 
Tallahassee to discuss the program. 
The result was Senate Bill 73, filed 
by Senator Dunn (later in the 1977 
session, House sponsored by 
Representative Helen Gordon 
Davis) and supported by the 
Supreme Court and, in concept, 
The Florida Bar. This legislation is 
designed to permit the implementa- 
tion of CDSC’s in counties or 
jurisdictions so desiring. The bill 
was introduced during the 1976 
session but failed to clear 
committee due primarily to the late 
date of entry. In 1977, Senator Dunn 


Dealing with people in this 
setting is a challenge that 
the legal system rarely, if 
ever, attempts. 


reintroduced the legislation, now 
joined by Representative Davis in 
the House, and it began to develop 
momentum. The bill cleared all 
committees, passed the House and 
Senate, but was killed in the Senate 
for uncertain reasons. It is fairly 
certain that the bill will be 
reintroduced next session and 
hopefully it will pass. 

The concept of dispute 
settlement mediation is doing very 
well in Florida due to the support of 
Chief Justice Overton, Justice 
Adkins, Justice Hatchett and other 
prominent members of the 
profession. As of the writing of this 
article, Miami (Dade County), 
Jacksonville (Duval County), 
Orlando (Orange County), and 
Fort Lauderdale (Broward County) 
all have operating citizen dispute 
settlement centers. Other Florida 
communities, including Tampa, St. 
Petersburg, Gainesville, Fort 
Myers, Panama City, Sarasota, 
Lakeland, Clearwater and Palm 
Beach, are all in varying degrees of 
investigating or developing the 
program for implementation. This 
activity has given the state of 
Florida a good deal of national 
attention in recent months and all 
justly deserved. Never before, to 
my knowledge, have the people of 


a state seized an idea and moved so 
determinedly to assure its 
promulgation. Florida currently 
leads the nation in the development 
and implementation of this most 
innovative alternative dispute 
resolution mechanism. ABT 
Associates, Inc., on a_ research 
contract to the National Institute for 
Law Enforcement and Criminal 
Justice to propose potential models 
for the United States Department 
of Justice’s Neighborhood Justice 
Center demonstration project, 
chose the Miami CDSC as one of 
the better models. As a result of this 
selection the Miami program was 
evaluated as a potentia! LEAA 
Exemplary Program. At this writing 
the Exemplary Program review is in 
process and the Miami CDSC is 
among the finalists with results 
unannounced to date. 

On September 1, 1976, the 
American Bar Association created 
the Special Committee on 
Resolution of Minor Disputes to 
assist in carrying out the 
recommendations of the Pound 
Conference Follow-up Task Force, 
(now chaired by Attorney General 
Griffin B. Bell). American Bar 
Association President Justin A. 
Stanley selected Miami attorney 
and former Florida legislator 
Talbot “Sandy” D’Alemberte as 
special committee chairman and 
eight other prominent lawyers, 
legal scholars, and judges from 
across the country as members. The 
ABA selected me as Staff Project 
director for the committee’s 
University of Miami Law School 
Project Office. The Special 
Committee on Resolution of Minor 
Disputes has moved to the forefront 
in the national leadership for the 
research, development and 
promulgation of alternative dispute 
resolution mechanisms over the 
past year. For more information or 


Fred M. Dellapa, Coral Gables, is the 
designer, developer and former director of 
the Miami Citizen Dispute Settlement 
Center. He is admitted to practice in Florida 
and Ohio. He served as a deputy court 
administrator for the 11th Judicial Circuit 
before beginning the CDSC. In February 
1977 he was selected by the Americen Bar 
Association to be project staff director for its 
Special Committee on Resolution of Minor 
Disputes and has since provided advice to 
the U. S. Department of Justice, Law 
Enforcement Assistance Administration, 
and other agencies regarding neighborhood 
justice center programs. 
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inquiries regarding this new 
concept of administering justice 
please contact the author at Special 
Committee on Resolution of Minor 
Disputes, University of Miami, P.O. 
Box 249148, Coral Gables, Florida 
33124, (305) 284-3803. Oo 
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' 4AConcept publications, brochures and 
reports, American Arbitration Association; 
LEAA Exemplary Project Pamphlet; 
Stulberg, A Civil Alternative to Criminal 
Prosecution 39 ALBANY L. Rev. 359. Danzig, 


Toward the Creation of a Complementary, 
Decentralized System of Criminal Justice, 26 
STanForp L. Rev. 1. 

2 The original CDS program was founded 
in Philadelphia under the auspices of the 
American Arbitration Association’s National 
Center for Dispute Settlement in 1969. The 
Miami planners modified the concept, tied it 
to the judicial branch and geared it to a 
major, multicultural, urban-metropolitan 
area. Since the initial grant, the LEAA has 
refunded the project for fiscal years 1976, 
1977 and (in process) 1978 for $150,000 per 
year; prospects for Metropolitan Dade 
County permanently funding the CDSC are 
excellent. 

3 Final Report,Project No.75-AS-15-0036, 
Metro-Dade County, Citizen Dispute 
Settlement Program December, 1976. See 
also, Neighborhood Justice Centers: An 
Analysis of Potential Models, prepared by 
ABT Associates, Inc. for the National 
Institute for Law Enforcement and Criminal 
Justice, June 1977. 


‘Beginning in mid 1976 the police 
agencies of Dade County began to refer 
victims of such difficulties directly to the 
CDSC. 

5 Naunton,Evelyn: A Battered Wife Tells 
Her Story,The Miami Herald, Feb. 20, 1976, 
Living Today Section, at 1D. 

6 All Dade CDSC hearings are privileged 
and confidential and not of record by mutual 
agreement between the State Attorney’s 
Office, court and center. A study of existing 
case law indicated no legal barriers. An 
article on the topic “CDS-Legal 
Ramifications” is being researched by the 
ABA Special Committee on Resolution of 
Disputes. 

7 Report of the Pounp CONFERENCE 
FoLttow-up Task Force, SUMMARY OF 
RECOMMENDATIONS, §1, A and B et al., 
(August 1976); see also, REPoRT OF THE 
Pounp CONFERENCE, 70 RuLes Dec. 

5 Naunton, Evelyn: A Battered Wife Tells 
Her Story, The Miami Herald, Feb. 20, 1976, 
Living Today Section, at 1D. 


First prize: 
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federal law. 


The Legal Rights of Persons With Epilepsy 
(Any special area of interest under this topic 
may be selected, such as the following:) 


An award plaque 


Article Writing Competition 


The Florida Bar Journal and the Florida Epilepsy Foundation are 
cooperatively sponsoring an article writing contest. 


Topic: 


Prizes 


$300, publication of the article in The Florida Bar Journal and an award 
plaque 


Length 


Minimum of 2,500 words and maximum of 3,000 excluding footnotes 


Articles must be received by December 30, 1977 
Judging will be in January and the winner will be announced in March 1978 


Judging 


Articles will be judged on basis of accuracy of the law, clarity, usefulness and 
recommendations for implementation. Articles should be applicable to Florida and 


Judges 


Justice Alan Sundberg, Supreme Court of Florida 

Russell Troutman, President of The Florida Bar 

Mark Buchbinder, President, Florida Epilepsy Foundation 
Judge Joseph Crowell, Pensacola, Florida 
Linda H. Yates, Managing Editor, The Florida Bar Journal 


Submission 


Epilepsy Article Contest, The Florida Bar Journal, Tallahassee, Florida 32304 


Legal Rights As They Relate to Employment 
Legal Rights As They Relate to Discrimination 
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New Trends 


In Florida's Traffic Court System 


By Judge Donald F. Castor 


One of the most exciting 
developments in American 
jurisprudence is the increasing 
importance attached to the traffic 
court system. The reason for this is 
twofold: First, it is the so-called 
“cutting edge” of the judicial 
system, where the majority of our 
citizens have their only personal 
contact with the courts. Secondly, it 
is the recognition that great 
opportunities are available for 
significant behavioral change, if 
timely consideration is given by the 
court to innovative sentencing. 

The purpose of this article is to 
review the nature of the traffic 
court caseload within the county 
court system in Florida, to consider 
new efforts being made to make 
appearance in traffic court a more 
positive experience, to examine the 
new sentencing alternatives— 
alcohol education and treatment 
programs, volunteer community 
service, and work release—and the 
benefits they provide, and _ to 
explore recent proposals which 
would enable the traffic court judge 
to have more time to provide 
individual attention in selected 
cases. 

Many jurists and Bar leaders 
recognize the immense educational 
opportunity afforded by the traffic 
court appearance. All of the Law 
Day talks and public relations 
efforts by the bar association to 
explain the judicial system and due 
process can easily be outweighed if 
a citizen has a negative experience 
in traffic court. Accordingly, 
increased effort is being made to 
avoid the assembly line atmosphere 
of the traffic courts and to provide 
those appearing in traffic court with 
a valuable educational experience. 
A brief statement by the judge is 
often helpful as he provides 
information about the court's 
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jurisdiction, the defendant’s rights, 
and the general basis for 
sentencing, concluding with an 
introduction of the courtroom 
personnel. 

It is of great importance for the 
defendant to feel that the court is 
interested in him as an individual 
and not simply interested in 
“moving the calendar” and that the 
defendant does in fact have an 
opportunity to explain whatever he 
feels is important about his case, 
even after a guilty plea. This is 
consistent with the new trend 
toward developing an appreciation 
of the justice system by establishing 
law-oriented courses in our 
classrooms and facilitating public 
exposure to specific court 
procedures through media 
photography. 

It is increasingly recognized that 
the lack of dignity inherent in rapid 
processing of traffic defendants can 
often be counter-productive. The 
perception of many defendants is 
that their wrongful or negligent act 
is not considered by either the court 
or the community as serious nor 
deserving of any behavioral 
change. 


Alternative Sentencing 


The new trend in innovative 
alternative sentencing is a response 
to the heightened awareness that 
the traffic court can well be a 
formidable social tool to aid in the 
early screening of persons with 
either alcoho! problems or serious 
attitudinal deficiencies. Most 
commonly, these behavioral 
patterns are reflected by the 
drinking and driving offenses and 
by the offenses of reckless driving, 
attempting to elude a police officer, 
or driving with a suspended license. 
Although the traditional fine or 
confinement may not be 
inappropriate, alternative 


sentencing appears to offer more 
productive results in many cases. 

Although the Florida Statutes still 
appear to require mandatory jail 
sentences for certain drinking and 
driving offenders, Florida leads the 
nation in the establishment of 
effective programs for alcohol 
education and treatment. Upon 
conviction of a criminal drinking 
and driving offense, in addition toa 
fine and automatic suspension of 
the defendant’s driving license, 
many judges are placing the 
defendant on probation and 
requiring the defendant to pay fora 
four-session alcohol education 
school. In the large urban counties, 
the defendant is often required to 
attend a diagnostic interview witha 
qualified alcohol counselor to 
determine the extent of the 
defendant's drinking problem. If 
determined to be a_ problem 
drinker, the defendant is placed ina 
“problem drinkers class” in the 
alcohol education course, and is 
required to participate and pay for 
a group therapy program. 

With a multiple drinking and 
driving offender, many judges are 
finding great value in utilizing 
extended care centers, intensive 
residential treatment programs and 
on occasion half-way house centers 
where the defendant may continue 
to work, but receive intensive 
weekly in-house treatment. While 
the’ short term “jail therapy” 
appears necessary to draw the 
attention of some defendants to the 
seriousness of the charge, statistics 
indicate a much lower rate of 
recidivism when defendants are 
placed in the alcohol education and 
treatment programs. 

Customarily, for the nondrinking 
and driving traffic offenses 
previously mentioned, the typical 
sentence imposed has been either a 
substantial fine or a brief period of 
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NEW TRENDS IN FLORIDA’S 
TRAFFIC COURT SYSTEM 


confinement, or sometimes just 
probation. Many unemployed 
persons simply are unable to pay 
fines, and jail sentences can often be 
too harsh. Oftentimes, probation is 
perceived by the defendant as no 
penalty at all and if fines imposed 
on teenagers are paid by the 
parents, the teenagers feel that they 
are “beating the system.” 


Gaining Approval 


The trend toward alternative 
sentencing in which the defendant 
found guilty of a criminal traffic 
offense is given the option to 
contribute 30 to 60 hours or more to 
nonprofit community agencies in 
lieu of the traditional fine or 
confinement appears to be gaining 
substantial approval. Community 
agencies which are often utilized 
are the local veterans hospital 
(escort services), day-care and 
residential centers for the mentally 
retarded, and various boys’ clubs 
(game room or craft supervisors, 
and maintenance or repair work) or 
police athletic league centers. 


Many defendants who have been 
given the opportunity to provide 
community service in lieu of a fine 
or confinement have expressed 
their feeling that they have not only 
helped the community, but their 
own self-esteem has been 
significantly improved. Many 
volunteers contribute more hours 
than required. Several case histories 
may be illustrative: 


In lieu of a six-day jail sentence 
for hit and run, a wrestler taught 
wrestling and boxing for over 60 


hours at the police athletic league 
center and became a real drawing 
card for community youth. A 
college student who had “gotten in 
a rut and spent every weekend 
drinking beer,” was allowed to 
volunteer at the veterans hospital in 
lieu of a fine. In addition to his 
normal duties, he planned and 
organized a birthday party for 100 
people for a young veteran in the 
burn unit at the hospital who had 
been a long-term patient and had 
very few friends. An 11 year old 
who was charged in juvenile court 
with theft of a truck (and simply 
given probation) and appeared in 
traffic court charged with driving 
without a license and careless 
driving by hitting a tree, 
volunteered to pick up bottles and 
cans at a local playground for 25 
hours over a period of 8 weeks in 
lieu of paying a $100 traffic court 
fine. 

Community service is not 
appropriate for many, especially 
for the habitual traffic offenders 
with a long record of criminal 
traffic offenses, or where earlier 
imposed fines have never been 
paid. 

“Jail therapy” may be indicated 
for such defendants, but even a 
short period of confinement may 
result in the defendant losing his job 
and family members being 
victimized. Many jurists have found 
that the work release programs 
serve the purpose of meaningful 
penalty without counterproductive 
results. 


Streamline Procedures 


For the court to have the time 
available to make the necessary 
inquiries to determine an 
appropriate sentence for the 
drinking driver, or for referring the 
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defendant to a community agency 
or to place the defendant at the 
work release program, new 
streamlined administrative 
procedures must be developed. 

The main objective should be to 
provide the judge with sufficient 
time to consider appropriate 
individualized sentencing in 
selective cases and not over- 
burdening the conscientious judge 
with the necessity of sitting for 
hours merely accepting guilty pleas 
for civil infraction moving 
violations. 

This could be accomplished in 
one of two ways: One, by enacting a 
statute allowing each county to 
appoint a hearing officer who 
would accept guilty pleas and hear 
all contested civil moving violation 
charges. Some fear that this would 
be a throw-back to the recently 
abolished municipal court system. 
The second alternative would be to 
allow all persons charged with a 
noncriminal moving violation to 
simply pay a designated fine “over 
the counter” upon a plea of guilty 
without having to appear in court. 

Under present Florida law, any 
person charged with a civil moving 
violation resulting in an accident in 
which there was either a personal 
injury or property damage 
amounting to $250 or more, cannot 
merely indicate guilt and pay “over 
the counter,” but must actually seta . 
date and appear in court. Since the 
standard fine is normally imposed 
in court similar to the fine paid 
“over the counter,” little appears to 
be gained by the court appearance. 
The proposal to repeal Florida’s 
mandatory court appearance 
requirement would not effect the 
requirement that a judge hear all 
contested moving violation cases. 

Politically, it would appear more 
likely that the mandatory 
appearance requirement could be 
repealed than the enactment of the 
hearing officer proposal. For that 
reason it might be more productive 
to concentrate on this reform 
initially. 

Florida has led the nation in 
introducing meaningful judicial 
reforms. The “new frontier” in 
Florida and in the nation may be to 
make the traffic court appearance 
for our citizens a meaningful and 
productive experience. 


Judge Donald F. Castor sits on 
Hillsborough County Court in Tampa. 
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Expediting Litigation 


Involving Department of Legal Affairs 


By Robert Shevin 


Art. I, §21, provides: 


The courts shall be open to every person for 
redress of any injury, and justice shall be 
administered without sale, denial or delay.! 


In this era of ever increasing 
caseloads, not only in Florida but 
throughout the nation, meeting this 
constitutional guarantee of speedy 
and orderly administration of 
justice is becoming a task of 
Sisyphean proportions. The sheer 
number of cases being litigated is 
overwhelming. 

On the federal level, there has 
been a reported increase of 100% in 
civil litigation from 1960 to 1975.2 In 
the same period, federal criminal 
litigation increased 44 percent, and 
these figures appear to reflect a 
trend continuing without respite.’ 

In Florida, with our expanding 
population, we have experienced 
even more astounding increases in 
litigation. In 1976, the number of 
cases disposed of bv circuit courts 
rose to 286,381.4 County courts 
handled 1,413,077 cases.> On the 
appellate level, Florida’s distnct 
courts of appeal with 20 judges 
rendered 6,808 decisions in 1976, 
and 2,292 cases were filed before 
the seven justices of the Florida 
Supreme Court.® 

With the many and _ varied 
responsibilities of the Florida 
Attorney General,’ there has 
similarly been a significant increase 
in litigation involving the Florida 
Department of Legal Affairs. Since 
1976 the number of civil cases 
litigated by the office has increased 
63 percent.’ In the same period the 
number of criminal cases handled 
has increased 68 percent, and these 
statistics do not include the 
increasing requests for Attorney 
General opinions.® 

Not only is the number of cases 
increasing, but also the scope and 
complexity of the cases being 
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litigated are expanding. As former 
Chief Justice B. K. Roberts of the 
Florida Supreme Court observed 
on this subject: 


Not only is the number of people to be 
served growing rapidly but the scope of 
litigation is enlarging, so the level will not get 
any lighter. People are bringing problems to 
court which they should be solving 
themselves, and it seems that every minor 
controversy finds its way there. The volume 
of criminal cases is staggering and one need 
only read the daily paper to be aware that 
crime increases steadily with no relief in 
sight.!° 

The purpose of this article is to 
provide information in regard to 
the organization and operation of 
the Florida Department of Legal 
Affairs, to discuss methods of 
expediting litigation involving this 
department which have proved 
workable in past cases, and to 
suggest procedures which may 
prove valuable in providing a 
speedy and fair litigation of cases 
from this department. In pursuing 
such objectives, however, it is 
important to observe the caveat 
expressed by Chief Justice Burger: 
If we want to improve the administration of 
justice in this country, we must try some 
things that some lawyers and judges may not 
find convenient or agreeable. . . . Our 
thinking must be imaginative, innovative, 
and dynamic, and we must experiment and 
search constantly for better ways, always 


remembering that our objective is fairness 
and justice, not efficiency for its own sake." 


Organization and Operation 


By constitutional provision, the 
central office of the Florida 
Attorney General is located in 
Tallahassee.'? Additionally, there 
are branch offices located in 
Tampa, West Palm Beach and 
Miami, which serve the respective 
state appellate districts in those 
geographical areas. 

Each of the offices litigates 
criminal and civil cases. The 
majority of criminal cases consist of 
state criminal appeals, although the 


criminal caseload also reflects state 
and federal habeas corpus 
petitions. The civil litigation, of 
course, runs the gamut of the 
responsibilities of the Attorney 
General in his capacity as chief legal 
officer of the state.!° A review of the 
caseload of each of the offices is 
indicative of the functions 
performed. In 1976 there were 
1,084 new criminal cases filed with 
the Tallahassee office, 1,257 filed in 
Tampa, 1,597 in West Palm Beach, 
and 915 in Miami.'* For the same 
period there were 986 civil cases 
filed with the Tallahassee office, 33 
filed in Tampa, 91 in West Palm 
Beach, and 71 in Miami." 

As these statistics reflect, each of 
the offices deals with substantially 
large numbers of criminal cases. 
However, the bulk of civil litigation 
is handled in the Tallahassee office. 
The civil division of the Tallahassee 
office is therefore divided into 
sections assigned to litigate in 
specific areas of civil law including: 
taxation, administrative law, 
consumer affairs, antitrust and 
general civil litigation. Addition- 
ally, within each section one or 
more attorneys may be assigned to 
specialized types of cases which 
consistently recur within the office. 
For instance, with the expansive 
evaluation of environmental law in 
the past few years, and the 
paramount state interest in the 
preservation of the environment, it 
has become necessary to develop 
staff expertise within the general 
civil division of the office to handle 
complex environmental litigation.!® 
Similarly, the development of the 
state’s interest in economic 
protection has required the 
addition of a civil section to litigate 
antitrust actions.!” 

Because of the great variety of 
cases litigated by the Office of the 
Attorney General, procedures 
which may be useful in expediting 
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EXPEDITING LITIGATION 


litigation involving this office vary 
significantly depending, of course, 
upon the nature of the individual 
case being litigated. The following 
suggestions are therefore designed 
only to provide information as to 
what procedures have proved 
valuable in the past, and to discuss 
what procedures may prove to be 
of value in overcoming the 
problems of delay encountered in 
litigation involving this depart- 
ment. 

Criminal Appeals and Habeas 
Corpus 


As indicated above, the majority 
of criminal cases handled by this 
office are criminal appeals. The 
Florida Appellate Rules specify the 
time requirements for the 
processing of criminal appeals,'® 
and beyond strict compliance with 
the time requirements expressed 
therein, there does not appear to be 
any viable procedure available for 
expediting the preparation or 
processing of an appeal. While 
more court reporters are being 
added, it still takes time to prepare a 
transcript, and to compile the 
record on appeal. If, however, an 
attorney is lax in meeting the time 
requirements imposed in the rules, 
a motion to compel compliance 
may be appropriate to prevent 
undue delay. 

The most fertile ground for 
exploration of methods to expedite 
criminal appeals may lie in the area 
of oral argument. While the rules 
provide for oral argument,'® it has 
been our experience that some 
criminal appellate cases which 
involve only one or two issues may 


be processed without oral 
argument, thereby eliminating up 
to three months of delay. In cases of 
this nature the office will not 
request oral argument, or will file a 
motion to dispense with oral 
argument. 

Cases of this nature may also be 
processed by way of appellate 
summary calendar, in the manner 
currently being employed in the 
First District Court of Appeal. This 
procedure schedules some ten to 
twelve such cases for oral argument 
in one day and limits argument of 
each side to ten minutes. While 
there still exists some delay in the 
scheduling of oral argument, 
implementation of such summary 
procedures can substantially 
reduce the time for the processing 
of an appeal. 


There have been significant 
innovations in the processing of 
federal habeas corpus petitions. 
With the expanded functions of 
United States magistrates,”° federal 
habeas corpus proceedings may be 
largely assigned for disposition by 
the magistrate, thus relieving the 
overburdened federal district 
judges of an often time-consuming 
responsibility. In addition to the 
functions previously assigned 
United States magistrates under the 
1976 amendment to 28 U.S.C. 
§636,2! the magistrate may now 
even be designated by the federal 
court to conduct evidentiary 
hearings in habeas petitions. The 
United States Supreme Court had 
previously held in Wingo v. 
Wedding* that such evidentiary 
hearings could only be conducted 
by a federal judge. Under the 1976 
amendments to 28 U.S.C. §636, a 
federal judge maintains review of 
the magistrate’s findings and 
recommendations. However, the 
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amount of time required of the 
judge in disposition of habeas 
corpus petitions may be 
substantially reduced by 
designation of the magistrate to 
perform such preliminary 
functions.2° The implementation of 
these procedures may well expedite 
the disposition of habeas petitions; 
however, control of the time frame 
for processing the petition remains 
with the court.‘ If a habeas petition 
requires evidentiary hearing, a pre- 
evidentiary hearing stipulation may 
also serve to extract extraneous 
factual and legal issues from the 
habeas proceedings much in the 
way pretrial procedures have been 
utilized. 

The proof of the effectiveness of 
the use of federal magistrates is 
indicated by the fact that in 1975 the 
United States magistrates disposed 
of 255,061 matters that otherwise 
would have rested with federal 
judges.2® Under these circum- 
stances, it would appear justified to 
explore further the use of such 
professional support personnel to 
perform preliminary judicial 
functions, thus narrowing the issues 
requiring a judge’s direct attention 
and relieving the courts of time- 
consuming procedural matters. 

The office will on occasion 
become involved in complex 
criminal trial litigation; however, in 
those instances the speedy trial 
requirement governs the expediting 
of the proceedings.”’ 


Civil Litigation 


The problems encountered in 
expediting civil litigation involving 
the Office of the Attorney General 
depend largely on the nature of the 
case in question. Some general 
observations, however, may be 
valuable in outlining the kinds of 
pror edures available. 

aN some instances the Attorney 
General has specific statutory 
responsibility to process claims 
against state agencies,* or to 
enforce statutory violations.2® In 
such cases reference to the 
appropriate rules of the 
Department of Legal Affairs, which 
are designed to inform and 
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The purpose of Part III is to inform the 
public of the nature and the availability of 
the administrative forum whenever the 
Agency takes action which determines the 
substantial interests of a party. Through 
adoption of Part III, the public will be 
provided with complete and _ concise 
information regarding the nature and the 
availability of the administrative forum. This 
information will provide assistance to the 
public when dealing with the Agency in the 
administrative forum and expedite the 
processing of Agency matters on behalf of 
the public. 


Accordingly, whenever a 
proceeding involving the 
Department of Legal Affairs is 
governed by rules promulgated by 
the department, reference to such 
rules prior to the filing of a claim or 
the initiation of agency action can 
substantially reduce the potential 
for delay. 

In the past few years, the 
department has also become 
involved in an increasing amount of 
prisoner litigation brought under 
the Civil Rights Act, 42 
U.S.C.§1983. This expanding area 
of litigation has prompted many 
suggestions for the development of 
internal prison grievance 
mechanisms. As reported by Chief 
Justice Burger in his 1976 address to 
the American Bar Association: 

Fully a sixth of the 117,000 cases of the civil 
docket of federal courts (19,000) are 
petitions from prisoners, most of which 
could be handled effectively and fairly 
within the prison systems. Norman Carlson, 
director of the Federal Bureau of Prisons, has 
developed simple, workable internal 
procedures to deal with prisoner complaints, 
and the past year’s experience demonstrates 
their value. . . . 

Federal judges should not be dealing with 
prisoner complaints which, although 
important to a prisoner, are so minor that any 
well-run institution should be able to resolve 


them fairly without resort to federal 
judges.*! 


In Florida, the Department of 
Offender Rehabilitation has 
promulgated rules establishing and 
regulating an inmate grievance 
system.*? The system is designed to 
process an inmate’s complaint 
within 30 days or sooner, 
depending on the nature of the 
complaint.** Unfortunately, 
however, under federal law unlike 
habeas petitions there is as yet no 
exhaustion of state remedies 
prerequisite under 42 U.S.C. 
$1983.54 Accordingly, there is no 
requirement that an inmate initially 
process a complaint administra- 
tively before resort to a federal 
forum, and thus the capability to 
expedite such claims administra- 
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tively is not within the control of the 
agency. 

In other areas, however, 
administrative procedures may be 
employed to either resolve a case 
prior to the filing of a complaint, or 
to be used in expediting such 
litigation. Florida’s Administrative 
Procedure Act, F.S. Chapter 120, 
provides substantially affected 
persons: the right to an 
administrative determination of the 
invalidity of an agency rule 
(proposed or final); the opportunity 
to obtain a declaratory statement 
from an agency as to the 


applicability of any statutory 
provision, rule or order of the 
agency; the right to an 


administrative hearing when the 
substantial interests of a party are 
determined by an agency.* The 
Administrative Procedure Act, 
which is predicated upon due 
process and expediency, has built- 
in time limitations which serve to 
protect both the public’s and an 
individual’s right to notice and 
expeditious determination. 

In some cases, for instance, 
challenges to existing rules, an 
affected person has the option to 
proceed in the administration 


forum** or revert to the courts.*” In 


such cases, following the 
administrative remedy often 
proves to be the most expeditious 
due to the built-in time factors. In 
cases in which substantial interests 
are affected the courts have 
indicated that administrative 
remedies should be pursued in 
accordance with the intent of the 
legislature.** 

Once a case is filed, pretrial 
proceedings may be significantly 
expeditied by means of stipulations 
or dispensing with oral argument on 
pretrial motions which may be 
submitted to the court on 
memoranda. As the late Justice 
Tom Clark suggested: “On pretrial 
motions judges can save time by 
either having one hearing where all 
motions are heard orally and ruled 
upon at that time by the court or by 
submission of motions without 
argument, with the granting of 
hearing only in unusual cases.”*® 


In those cases challenging the 
constitutionality of a state statute, 
which necessarily require notice to 
the Attorney General, the facts 
necessary to the adjudication of the 
constitutional issues may be subject 
to stipulation. Since these types of 
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cases are essentially matters of law, 
such procedures can serve to 
eliminate or expedite lengthy 
discovery processes, and submit the 
case to the court on the relevant 
legal issues. 

In other specialized areas of civil 
law, there may be valuable 
information gained from analogous 
federal procedures. For instance, in 
antitrust cases Congress has by 
statute provided for the expedition 
of antitrust actions brought by the 
United States involving matters of 
general public importance.*! Under 
the language of the statute, such 
cases take immediate precedence 
on the docket. 

In other specialized areas, it may 
be advisable to create courts with 
specific expertise. For instance, the 
United States Tax Court has been 
established as a specialized forum 
to process taxpayers’ challenges to 
income tax liability.4*? The 


development of such expertise in a 
separate form provides an 
expedited means of review without 
initial resort to the federal court 


system.‘ Specialized forums 
designed to handle cases in matters 
of state and local taxation may also 
serve to expedite potentially 
lengthy court proceedings. 

The need for exploring methods 
to relieve the overwhelming 
dockets in state and federal courts 
and to provide workable solutions 
to such problems is not going 
unheeded. In his 1977 address to the 
American Bar Association Chief 
Justice Burger recognized the 
importance of the role played by 
the National Center for State 
Courts in providing a clearinghouse 
for state judiciary problems.“ 
Beyond the present organizations, a 
National Institute of Justice to 
promote state and federal 
cooperation has been proposed.* 
Such organizations may _ well 
develop workable solutions to these 
complex problems. Such 


heartening developments certainly 
justify a note of optimism. 

As Chief Justice Burger stated in 
our bicentennial year: 


No nation has done more to protect private 
freedoms while conducting successfully the 
experience of self-government begun in 
1776. As we try to look forward into what 
another century will bring, we can be 
optimistic about the prospects of justice in 
this country, provided we relate the burdens 
placed on the courts to their capacity to 
perform and provide the necessary tools and 
personnel.*® 
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Procedural Reform — What Others Think 


Please accept my congratulations for taking on the assignment for The 
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Florida Bar Journal to bring about procedural reforms within your 
profession. The public has and is demanding improvement in the policies, 
procedures and leadership in all business and professional groups and 
rightfully so. A very limited number of attorneys, doctors, builders, etc., 
destroy the public’s confidence, but everyone suffers for it. 

Not being an attorney, I can make few, if any, constructive procedural 
changes but do believe that your profession is fighting a losing battle with the 
public unless some major changes are made in procedures, standards, 
mistaken public priorities, etc. 

There is probably no dispute that elected officials generally have little 
respect from the public and many attorneys and judges are in the same 
category. This is terribly unfortunate. The attorneys and judges who are 
ethical and constructive are suffering like the great majority of elected 
officials for the acts of a few. Constructive changes can and should be 
accomplished. 

It appears to me there are two general classes of attorneys: 

1. The ethical, constructive attorney who is very much aware of the 
public’s attitude and his individual responsibility and is really bending over 
backward for the second group. 

2. The second group can be found to some degree in every community. 
These are the ones generally known as ambulance chasers and most agree 
they are unethical and have little concern for their profession . . . any display 
of ethics generally can be attributed to window dressing only. 

The attorneys in the legislature generally vote in a block on issues 
pertaining to attorneys, judges or areas in which attorneys are most vitally 
concerned. 

I personally believe that the public is fed up with plea bargaining, issuers 
of worthless checks, the slap on the wrist by several judges for second and 
third felony offenders, the same practices and procedures in the courts and 
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By Voiney F. Morin 
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This “method” may not work 
in all situations, but any 
progress would result in a 
higher collection ratio for fees 
charged. The author points out 
that equipment for a modern 
secretary station will probably 


the exclusionary rule. The exclusionary rule, of course, is a federally 


mandated issue over which we have little control, but only attorneys can 
make the needed changes. A central Florida circuit judge is reported to have 
given 20 years for a second rape conviction and immediately put the criminal 
on 20 years probation. Another example is the case of a judge convicted in a 
drug conspiracy in Lake City and given three years. I would have gotten 20 
years for the same crime. . . 

In several sessions of the legislature I have had bills dealing with each of 
these subjects only to find that the attorneys in the committees would vote 
unanimously against each bill 

The speaker of the House or president of the Senate could easily correct 
the problem concerning committee assignments by simply allowing only 
one-third of the committee membership to be made up of attorneys but such 
is generally not the case. 

The general consensus is, I believe, that a very few doctors, possibly not 
more than 30 and an equal number of attorneys and the same number of 
hospitals or clinics are responsible for an estimated 30 to 40 percent of all 
workmen’s compensation payments and a great percentage is believed to be 
on a fraudulant basis. I plan to try to find out if these claims are justified or if 
they are pulled out of “thin air.” 

The problems in workmen's compensation can and should be corrected 
quickly and some of us are working in these areas at the present time. 

Solutions are not easy after 30 years of permissiveness, major social, and 
cultural upheavals and less attention to moral values. It appears to me that 
groups are drawing up sides on major issues. The Florida Bar can and should 
have a great influence for good in our future, but I don’t see much chance of 
that happening, unless you first put your own house in order . . . this same 
opportunity applies to medical, organized labor, the judicial, the 
construction industry, the news media, etc. 


WiLuiaM R. Conway 
STATE REPRESENTATIVE, HOLLY HILL 


cost from $10,000 to $20,000, 
and payments must be met. He 
clearly explains practical 
methods of attracting legal 
business in an ethical manner, 
and, more important, how to 
keep clients after original 
engagement. 


The sections on public 
relations cover involvement 
with client, staff and other 
attorneys. These sections 
should be read and reread by 
every lawyer in public or 
private practice. Morin’s 
statements are a unique blend 
of psychological principles 
and personal experience. 

The author clearly has some 
tried and proven methods. The 
book will make you stop and 
reexamine your own methods 
of operation and unless you are 
a successful genius, you will 
find some ideas to adapt into 
your own system. The cost of 
the book can be earned from 
better relations with your next 
client. 
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Judgment 


Obsolete or a Useful Tool? 


By Charles H. Damsel, Jr. 


It seems as though our courts are 
bombarded every day by the news 
media concerning the old adage 
that “the wheels of justice turn 
slowly.” With like frequency we 
hear the courts, both trial and 
appellate, reply indignantly with 
complaints of overwork and 
overload and pleas for more judges, 
more court facilities, and higher 
pay. 

Statistics abound showing more 
cases filed, tried, and appealed 
each succeeding year in geometric 
proportion to the population 
increase. 


Why? Many say that the public is 
becoming more aware of its legal 
rights; others say people are 
becoming more “claims conscious,” 
while a minority whispers that the 
courts are becoming “too liberal.” 


In Florida, anyone with the 
necessary filing fee can file a 
complaint alleging most anything 
(whether or not based upon fact) 
without fear of reprisal. Then the 
courts say that person has a 
“constitutional right” to a jury trial 
on that complaint unless the 
involuntary defendant can meet the 
burden of showing conclusively 
that there are no possible inferences 
of any facts which might possibly 
allow the plaintiff to recover under 
any possible theory of law.’ The 
state has an easier burden in 
convicting a man of first degree 
murder than that which faces an 
innocent civil defendant. 

Would not a judicious use of 
summary judgment stem the tide of 
unwarranted litigation? 

Historically, a form of summary 
judgment was adopted in Virginia 
as early as 1732, followed later by 
West Virginia (1769), South 
Carolina (1769), Kentucky (1805), 
Cook County, [Illinois (1853), 
England (1855), Illinois (1872), 
Indiana (1887), District of 
Columbia (1894), New Jersey 
(1912), Michigan (1915), Delaware 
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(1915), Pennsylvania (1915), New 
York (1921), Alabama _ (1923), 
Connecticut (1928),? and after most 
of the other states, Florida (1950).° 


The procedure was originally 
designed to prohibit unfounded 
defenses, and the Bill of Exchange 
Act of 1855, in its Preamble, spoke 
to the basic tenet that (in dealing 
with bona fide holders of 
dishonored bills of exchange and 
promissory notes) unjust delays and 
unnecessary expenses should be 
discouraged. The Act continued 
with the rationale that frivolous and 
fictitious defenses should be subject 
to summary test to make it more 
expedient for recovery. Judge 
Pearson in General Truck Sales v. 
American Fire and Casualty 
Company, 100 So.2d 202, 203, (Fla. 
3d D.C.A. 1958), summarized the 
then general ruling regarding 
summary procedure, stating that its 
fundamental purpose was to relieve 
the courts from the trial of 
unnecessary lawsuits. This ruling 
followed an earlier ruling in 
Connolly v. Sebeco, 89 So.2d 482, 
484 (Fla. 1956), that stated the 
purpose of the motion for summary 
judgment to be the determination 
of the sufficiency of evidence to 
justify a trial on the issues as met by 
the pleadings. The court in that case 
held a party may plead a good 
cause of action, but have no 
evidence to sustain the allegations. 


Florida’s summary judgment 
rule, Fla.R.Civ.P. 1.510,‘ has 
changed little since its adoption in 
1954. Its language is almost 
identical to the equivalent federal 
rule. Textbooks have indicated that 
because Florida courts followed a 
more restricting course in the use of 
its summary judgment procedures 
than that of the federal courts, the 
rule lost some of its utility in Florida 
practice because the restrictions 
became too burdensome. Prior to 
1966, the rule regarding the 
application of the summary 
judgment procedures as stated in 


Harvey Building, Inc. v. Haley, 175 
So. 2d 780 (Fla. 1965), found that a 
motion for summary judgment 
should not be granted if it could be 
inferred from the evidence that the 
plaintiff could prove his allegations 
at trial. Again, prior to 1966, the 
Second and Third District Courts 
were in conflict on the issue 
regarding who was entitled to any 


inferences as a _ result of the 
pleadings. The thrust of the 
summary judgment techniques 


placed the burden on the movant to 
demonstrate there was no genuine 
issue of any material fact. In 
consequence of this position, all 
doubts regarding the existence of 
an issue were resolved against the 
moving party and the evidence 
presented had the additional input 
that favorable inferences were to be 
liberally construed in favor of the 
opponent. As a result, it was the 
practice that where evidence by 
affidavit or otherwise demonstrates 
the existence of a genuine issue of 
material fact, the summary 
judgment motion would be 
defeated. 

The Supreme Court of Florida on 
June 1, 1966, reversed itself in a 
diametrically opposed opinion in 
Holl v. Talcott, 191 So. 2d 40 (Fla. 
1966). This opinion (which has been 
cited to date in over 195 decisions) 
recognized that it had _ been 
repeatedly held the burden of 
proving the absence of a genuine 
issue of material fact had been on 
the moving party and, until the 
moving party had successfully met 
that burden, the opposing party had 
no obligation to show that issues 
remained to be tried. Therefore, the 
moving party must prove the 
nonexistence of a genuine issue of 
material fact before it becomes 
necessary to determine the legal 
sufficiency of the affidavit or some 
other evidence submitted by the 
party moved against. Simply 
stated, the rule came to mean that 
the burden to prove the 
nonexistence of a genuine triable 
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SUMMARY JUDGMENT 


issue is on the moving party and the 
burden of proving the existence of 
such issue is not shifted to the 
opposing party unless the movant 
has successfully met his burden. 


Change Needed on Appellate 
Level 


The Supreme Court made it clear 
it did not intend to outlaw summary 
judgment proceedings but sought 
to encourage the use of summary 
judgment procedures where the 
proving of nonnegligence is 
obvious or the causes of injury are 
so clearly shown as not to be the 
fault of the defendant. Therefore, 
the right to trial of a defendant (or 
plaintiff) should be foreclosed only 
when the party moved against 
cannot offer proof to support his 
position. 

The impact of the Holl case is 
extremely impelling in the fact of 
the history of that decision, for it 
appears that the appellate courts 
have reversed the granting of 
summary judgments in 81.2 percent 
of the cases following the Holl case. 
It appears clear, therefore, that a 
change is necessary and that the 
change must be made on the 
appellate level. The use of the 
summary judgment proceedings is 
severely curtailed because of the 
appellate treatment of trial court 
decisions. There must be a 
solidarity of law that will establish 
guidelines for summary judgment 
proceedings within which the trial 
courts can work with some degree 
of confidence. 

The present appellate interpreta- 
tion of Fla.R.Civ.P. 1.510 defeats 
the purposes of the rule, encourages 
unfounded and fraudulent cases, 
inundates the trial and appellate 
dockets, but most significantly, 
ignores and violates the basic 
constitutional right of the innocent 
defendants to enjoy life and liberty, 
to pursue happiness, to be 
rewarded for industry, and to 
acquire, possess and protect 
property.® 

As Chief Judge James Walden 
stated in dissenting from a 
bewildering opinion in Giallanza v. 
Sands, 316 So. 2d 77, 78 (Fla. 4th 
D.C.A. 1975): 


It is no small matter to refuse to strike downa 
frivolous claim and thereby cause an 


innocent defendant to be _ needlessly 
subjected to trial. A trial obviously causes 
expense, damage to professional reputation, 
time loss, and, necessarily, great emotional 
strain. Surely, the summary judgment rule 
has some office, some time, some where. * *® 
It is inappropriate for this Court to fault the 
trial judge’s decision and reverse by merely 
citing some words of plaintiff's charge 
gleaned from the complaint. 

Judge Walden, again in dissent, 
spoke to the criteria for summary 
judgment as mentioned in 
Fla.R.Civ.P. 1.510(c). There must 
exist a “genuine issue” of material 
fact as to the defendant’s liability. 
An issue of fact is genuine when it is 
one which can be sustained by 
substantial evidence. It is not a 
genuine issue of fact unless it has 
legal probative force as_ the 
controlling issue. Weak suspicion 
and speculation should not be 
sufficient to invoke summary 
judgment nor should a mere 
scintilla of evidence be enough to 
create an issue. Rather, in Florida at 
least, “genuine issue” has been 
defined as a real as distinguished 
from a false or colorable issue. 

The dissent in Tucker v. 
American Employers Insurance 
Company, 218 So. 2d 221, 228 (Fla. 
4th D.C.A. 1969), crystallizes the 
problems with summary judgment 


procedure here in Florida and 
focuses on constructive criticism to 
ameliorate the problem. 

Already it is felt that the trial 
bench has become improperly but 
understandably shy in the 
administration of this rule. Some 
judges facetiously suggest that in 
the present climate the one safe 
couse is to grant such judgment only 
upon stipulation or default. 
Otherwise, the reviewing court will 
somehow with super sensitive 
second sight, glean a disputed issue 
as a basis for reversal. 


A Way to Unclog Calendars 


When dockets are crowded and 
outcomes delayed — when 
demands for judges’ time exceed 
the supply — when the costs of 
maintaining the judicial branch are 
on the rise — and when the popular 
dissastisfactions with the 
administration of justice are 
considered, it seems to me, with 
deference to those who entertain a 
contrary view, that our 
jurisprudence in this area should 
reflect a pragmatic and realistic 
approach which would cut through 
fancy and fiction and which would 
give fair weight to decisions of the 
trial court. To do so would, in my 


Procedural Reform—What Others Think 


Historically the right to a jury trial in civil cases has been treated as an 
essential institution to our idea of a free society and the concept of a republic 
whose power is balanced between three branches and diffused to the 
American people by unalterable guarantees of individual and human rights. 
Legislative proposals abridging the jury trial clearly present to the citizens 
the choice of preserving a forum to seek simple justice through a jury trial, or 
abandonment of the hard-fought principles of our forefathers who believed 
that no amount of economy and efficiency is adequate consideration for a 
fair and impartial jury whose record of performance through the years has 
demonstrated an uncanny grasp of equity and fair play... . 

As long as the essentials of liberty are understood and preserved in the 
hearts of the people the attacks will abort. From the past legislative sessions, 
however, there is indeed a serious question whether the essentials of liberty 
are truly understood. 

There are some things too valuable to propose for sale, such as good health, 
a happy family and a sense of well being. The right to have a jury insulate the 
individual from the abuses of a complicated society is too valuable to equate 
with money. - 


—RussELL TROUTMAN 
Writing in June 1977 Florida Bar Journal 


Procedural Reform—What Others Think 


Can the courts cope with the future? Or for that matter, today’s problems? 
The disputes and conflicts, right or wrong, that are generated today in this 
complex modern society are overwhelming judicial functions. The 
enormous strain that results needs relief. Are we asking more of government 
than it can reasonably do for us? I think so. 

Specifically, and in an attempt to solve just one aspect of the judicial 
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judgment, serve to eliminate many 
of the unworthy, frivolous and 
time-consuming cases that clog 
calendars and stand in the way of 
speedier and more careful attention 
to meritorious causes. It would 
serve justice by saving those who 
now must defend against frivolous 
and unnecessary cases from the 
expense, exposure and aggravation 
engendered by such litigation when 
much is patently without merit. 
The summary judgment 
procedure is an integral part of the 
judicial system. When properly 
administered, it affords a valuable 
aid in securing just, speedy and 
inexpensive termination to an 
action that has no merit. 
However, weighed against this 
desire to expedite litigation must be 
the constitutional guarantee that 
one seeking redress in court will 
receive fair and impartial 
treatment. Therefore, whereas in 
Florida the plaintiff is not required 
or obliged to indemnify the 
defendant against unfounded 
actions, the courts become 
increasingly obliged to guard 
against frivolous actions while at 
the same time protecting the rights 
of the plaintiff to have his day in 


court. The Florida courts have held 
the right to enjoy the legal process 


which carries with it several 
definite responsibilities: among 
them, that the claim be bona fide 
and supported by the evidence. It 
becomes incumbent on the attorney 
to evaluate properly a cause of 
action and not defend cases that are 
frivolous and without foundation. 
Unfortunately, situations arise 
whereby a plaintiff with the 
sponsorship of the attorney files an 
action against a defendant that is 
based upon elements of chance and 
psychology. He takes such a case on 
the premise that if the action is 
unsuccessful, the plaintiff has lost 
only time and possible legal fees, 
while putting the defendant 
through the expense of litigation 
and exposure to damages — and 
secure that the specter of a lawsuit 
and possible damage recovery 
might lead the defendant to a 
settlement without respect to the 
merits of the case. These are very 
real, practical, everyday problems. 
The most successful tool in our 
process at this time is a summary 
judgment procedure. The _ trial 
court, therefore, must exercise 
Solomonic wisdom to ferret out 


workload, a legitimate need to be resolved is in the insurance field. Premium 
charges are astronomical. Why? Many answers vie for first place. 

Always, of course, there are the costs - mainly, medical and legal; inflation 
is an admissible ingredient; and fraud is a contributing factor. We grant that 
these conditions are involved and of major concern. However, a direct 
approach to the heart of the problem leads immediately to a discovery of 
another element of premium cost accounting. Let us examine it. 

A plaintiff with a valid or invalid claim for bodily injury or wrongful death 
initiates his suit. The insurance company, now innoculated with fear of juries, 


has two alternatives: 


1. Itcanrisk exposure to a sympathetic jury, which is likely to believe that 
there exists a large fund, (heaven sent!) that will compensate the claimant; or 


2. The insurance company, intimidated by the thought of a jury trial, will 
“settle” with the plaintiff, usually with a significant award. It is a rare case 
that the plaintiff loses where a jury or threat of jury is involved. The result, 
together with the components previously granted, is increased cost of 
liaibilty insurance beyond the reach of many citizens. 

It is time to consider a new concept that has been approached from time to 


those cases which should be 
dismissed early for inability to 
create genuine issues of fact. 

Strangely enough, another part of 
Fla.R.Civ.P. 1.510 seems to be 
largely ignored by the trial courts 
and encouraged on the appellate 
level. Section (d) of the rule states, 
. .shall ascertain, if practicable, 
what material facts exist without 
substantial controversy . . . and 
directing such further proceedings 
as are just. On the trial or final 
hearing of the action, the facts so 
specified shall be deemed 
established . . .” (Emphasis 
supplied). Most reported cases on 
this point involve partial summary 
judgment for plaintiff on the issue 
of liability. Trials could be greatly 
shortened if the trial judges would 
follow the requirement of this rule 
and use it as set out in Dolphin 
Truck Leasing, Inc. v. G.M.A.C., 
340 So. 2d, 1278 (Fla. 3d D.C.A. 
1977). 

There is a need to lighten the 
caseload of our courts. There is a 
need to expedite valid litigation. 
There is a need to relieve 
defendants (and their insurers, if 
there be such) from the expense and 
mental turmoil of unjust and 
unwarranted litigation. The guilty 
defendants should compensate, but 
the defendants without fault should 
not be forced to pay just because of 
sympathy for the plaintiff. The 
courts should dispense justice — not 
charity — considering the results of 
all parties. 

Just to arrest a criminal, much less 
make him go to trial, the courts 
require the state to set forth 
probable cause or a prima facie 
case. Should not a civil defendant 
have the same right? 

You, Mr. Justice, and you, Mr. 
Judge, hold the key. Summary 
finding and summary judgment are 
not obsolete — let’s rake them a 
useful tool for expedient justice. 0 


time, and does occur in other countries. We could consider the value of 
eliminating the jury in civil cases, substituting a mediation panel of properly 
trained judges, who can more accurately, objectively and without prejudice, 
determine the liability of the parties. The resulting compensation stands a 
better chance of being just and unexaggerated, manifesting no subjective 
feelings. With a diminution of insurance law suits—the natural outcome of 
discouraging experience and precedent—the court’s oppressive burdens will 
be lifted. Premium costs are bound to decrease. Comprehensive reform wil] 


Charles H. Damsel, Jr., has practiced with 
Jones, Paine & Foster in West Palm Beach 


have been achieved. 
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Florida House of Representatives 
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SUMMARY JUDGMENT 


FOOTNOTES 


1 Holl v. Talcott, 191 So. 2d 40 (Fla. 1965) 
(Plus, more than 195 cases citing Holl); 27 U. 
Fia. L.Rev. 729; 22 U. Miami L. Rev. 449; 
497, 24 U. Miami L.Rev. 534; 28 U. Miami 
L.Rev. 311; Williams v. Florida Realty & 
Management Co., 272 So. 2d 176 (Fla. 3d 
D.C.A. 1973); Taylor v. Liberty Mutual Ins. 
Co., 281 So. 2d 920 (Fla. 2d D.C.A. 1973). 

2 Clark and Samenow, The Summary 
Judgment, 38 Yale L.J. 423 (1929). 

31950 Common Law Rule 43 and 1950 
Equity Rule 40 (a-g) derived from Federal 
Rule 56 and adopted as 1954 RCP 1.36 now 
Rule of Civil Procedure 1.510. 

4Fra. R. Civ. P. 1.510, Summary 
Judgment. 

(a) For Claimant. A party seeking to 
recover upon a claim, counterclaim, cross- 
claim or third party claim or to obtain a 
declaratory judgment may move for a 
summary judgment in his favor upon all or 
any party thereof with or without supporting 
affidavits... 

(b) For Defendant Party. A party against 
whom a claim, counterclaim, cross-claim or 
third party claim is asserted or a declaratory 
judgment is sought may move for a summary 
judgment in his favor as to all or any party 
thereof at any time with or without 
supporting affidavits. 


THE COMPLETE LINE OF 
LEGAL INDEXES 


(c) Motion and Proceedings Thereon. 
The motion shall be served at least twenty 
days before the time fixed for the hearing. 
The adverse party may serve opposing 
affidavits prior to the day of hearing. The 
judgment sought shall be rendered forthwith 
if the pleadings, depositions, answers to 
interrogatories and admissions on file 
together with the affidavits, if any, show that 
there is no genuine issue as to any material 
fact and that the moving party is entitled toa 
judgment as a matter of law. A summary 
judgment, interlocutory in character, may be 
rendered on the issue of liability alone 
although there is a genuine issue as to the 
amount of damages. 

(d) Case Not Fully Adjudicated on 
Motion. On motion under this rule if 
judgment is not rendered upon the whole 
case or for all the relief asked, and a trial or 
the taking of testimony and a final hearing is 
necessary, the court at the hearing of the 
motion, by examining the pleadings and the 
evidence before it, and by interrogating 
counsel, shall ascertain, if practicable, what 
material facts exist without substantial 
controversy and what material facts are 
actually and in good faith controverted. It 
shall thereupon make an Order specifying 
the facts that appear without substantial 
controversy including the extent to which 
the amount of damages or other relief is not 
in controversy and directing such further 
proceedings in the action as are just. On the 
trial or final hearing of the action the facts so 
specified shall be deemed established and 
the trial or final hearing shall be conducted 
accordingly. 
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MUCH LOWER— 


INDEX SPECIALISTS SINCE 1904 


Our Prices are Lower— 
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L] Piease send Kit of 


NEAT AND PROFESSIONAL APPEARANCE 
SPOTS EXHIBITS QUICKLY AND EASiLY 
SAVES TIME AND COST OF HAND-MADE INDEXES 


LITIGATION EXHIBIT INDEXES 


(e) Form of Affidavits; Further 
Testimony. Supporting and _ opposing 
affidavits shall be made on_ personal 


knowledge, shall set forth such facts as 
would be admissible in evidence and shal] 
show affirmatively that the affiant is 
competent to testify to all matters stated 
therein. Sworn or certified copies of all 
papers or parts thereof referred to in an 
affidavit shall be attached thereto or served 
therewith. The court may permit affidavits 
to be supplemented or opposed by 
depositions, answers to interrogatories or by 
further affidavits. 


(f) When Affidaviats are Unavailable. If 
it appears from the affidavits of a party 
opposing the motion that he cannot for 
reasons stated present by affidavit facts 
essential to justify his opposition, the court 
may refuse the application for judgment or 
may order a continuance to permit affidavits 
to be obtained or depositions to be taken or 
discovery to be had or may make such other 
order as is just. 


(g) Affidavits Made in Bad Faith. If it 
appears to the satisfaction of the court at any 
time that any of the affidavits presented 
pursuant to this rule are presented in bad 
faith or solely for the purpose of delay, the 
court shall forthwith order the party 
employing them to pay the other party the 
amount of the reasonable expenses which 
the filing of the affidavits caused him to 
incur, including reasonable attorney’s fees, 
and any offending party or attorney may be 
adjudged guilty of contempt. 

5 Consr., art. I, §2. 
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COURT PRACTICE INSTITUTE, INC. 


je 4801 West Peterson Avenue Chicago, Illinois 60646 Telephone 312—725-0166 
Fostering the improvement of trial skills 


January 7 - 14, 1978 Birmingham, Alabama 
Samford University 
Cumberland Law School 

February 4-11,1978 Chicago, Illinois 
Ramada O'Hare Inn 

February 18 - 25,1978 Sacramento, California 


University of the Pacific 
McGeorge School of Law 


March 18 - 25, 1978 Fort Myers, Flarida 
May 20 - 27, 1978 Chicago, Illinois 
Ramada O'Hare Inn 


August 12-19,1978 Chicago, Illinois 
Ramada O'Hare Inn 


December 2-9,1978 Chicago, Illinois 
Ramada O'Hare Inn 


Alan E. Morrill — Director 


Tuition* - - - $700.00 per person for eight days. 
Living Expenses* - - - Approximately $275.00 per 
person for double occupancy rooms and three meals a 
day. Single rooms available at slightly additional cost. 


The Institute is now well known among lawyers 
throughout the nation as the most remarkable 
teaching machine ever devised for learning or 

improving trial skills. This is not a lecture course but instead an intensive week of exercises in witness exami- 
nations, laying foundations for the introduction of exhibits, working with various objections, opening and 
closing statements, the use of blackboards and all other facets of a trial which are necessary for a trial lawyer to 
employ effectively. Lawyers who complete the one week intensive ‘‘do it’’ residency training are certified as 
Diplomates of the Institute. There are Diplomates in every state of the nation in addition to Puerto Rico and 
Guam. Diplomates in your community will be happy to discuss with you the value of the training they received 
at one of the eight-day seminars. This hard-working seminar is recommended only for lawyers who are highly 
motivated in learning or improving trial skills. The faculty is comprised of outstanding lawyers who work 
almost exclusively with small groups of participants. Each lawyer personally engages in all facets of the trial, 
not once, but many times throughout the week. Modern techniques of instruction are employed including 
video taping of all participants for instant replay, professional actors and actresses who are formidable witnesses, 
many individual critiques throughout the week, as well as other techniques. The Institute has proven the only 


way to acquire trial advocacy skills is by ‘doing it’’. All ages and degrees of experience are accommodated. 
FOR FURTHER INFORMATION CALL OR WRITE THE INSTITUTE. 


“Tuition, travel, hotel and living expenses of attending continuing legal education programs are deductible for federal income tax purposes. 
See Coughlin v. Commissioner, 203 F . 2d 307 (2nd Cir. 1953); Treas Reg. § 1.162-5. 
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It’s About Time! 


lf you’ve been waiting for a way to increase 
your productivity —and your income— you 
won't have to wait any longer! 


Built for rugged and continuous use, the Model 
100 Telephone Timer will give you years of 


dependable service. 


HERE’S WHAT ITIS 


The GRS Instruments Mode! 100 Digital 
Telephone Timer is a convenient new electronic 
timing device designed for today’s professional. If 
you are an attorney, consultant, or CPA you will find 
it indespensible in keeping tabs on billable time 
spent with a client or in his behalf. If you are a 
salesman or businessman you will need it to keep 
long distance costs down and productivity up. 

The timer is all solid state and built for 
durability. It starts and stops with the flip of a switch 
and displays elapsed time with a bright LED 
display. The timer displays in minutes and tenths of 
minutes (6 second intervals) and times to 99.9 
minutes before resetting to zero. It is powered by 
four ordinary penlight batteries and comes attached 
to a handsome chrome plated steel bracket which 
serves as it’s stand. A piece of double sided foam 
tape is supplied so you can attach the stand toa 
telephone or any other surface. 


HOW TO USE IT 


BILL CLIENTS Attach the timer to your phone 
using the double sided foam tape —or leave it on 
your desk in a convenient place. Start the timer by 
flipping the on/off switch to the right and leave it 
running while consulting with a client. When your 
consultation is over jot down the elapsed time for 
your records. Then turn off the unit by flipping the 
switch to the left. To find out how much to bill your 
client just multiply your rate charge per minute by 
the amount that was shown on your timer. 

If you work 50 weeks a year and charge $50 an 
hour, just twenty minutes of unbilled time a day will 
cost you over $4,166 a year. It pays to keep track of 
your time and the Model 100 timer will help 
you do it. 


TIME PHONE CALLS When you receive or place 
a call simply flip the switch to the “on” position. The 
Mode! 100 will time your conversation so you can 
control the amount of time you are on the phone. 

If you're like most people, those short 5 minute 
long distance calls you place have a habit of 
becoming 15 minute monsters. If so, you will 
appreciate the time and money the Model 100 will 
save you. For example, the average long distance 
call without a watts line costs you about 35¢ a 
minute. If you place 10 calls a day you can easily 
save 3 minutes per call using this timer. That's 
$10.50 saved on long distance in just one day! As 
you can see, the Model 100 can pay for itself in just 
three days. 

OTHER USES The Model 100 is so versatile you 
can use it for planning and timing meetings, 
conferences, and speeches. If you have ever had 
someone come to your office to “take just a few 
minutes of your time”, you know how annoying it 
can be when they take too long. Put them on the 
“hot seat" by timing their stay with the Model 100. 
You can then be sure they will keep their stay short. 

At home use the timer to keep your personal 
long distance phone bill down. 


UNIQUE FEATURES 


Now that you know what the Model 100 timer is 
and how to use it, we would like to tell you a little 
about it’s unique design features. 

CONVENIENT PORTABLE SIZE The GRS 
Instruments Model 100 Digital Telephone Timer 
measures 32” x 2%” x 144” without the bracket. 
That's about the size of a pack of cigarettes. It fits 
right in your shirt pocket, attaché case, over-night 
bag, or purse. And it weighs only 6/2 ounces with 
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batteries installed. Take it with you whenever 
you travel. If you have attached it to your 
phone, the unit will snap right off it's 

chrome bracket. When you return 

simply snap it back on. It's that easy! 


LONG BATTERY LIFE GRS Instruments 
knows you don't want to waste time and 

money replacing batteries every 2 to 20 

hours of operation. That can be very 

annoying, especially if your batteries fail while 
timing a conference or phone call. That's why the 
Model 100 was designed with power saving space 
age C-MOS integrated circuits. 

With four alkaline penlight batteries the timer 
will give you up to 300 hours of continuous 
operation. That's equal to 3,600 five minute 
telephone calls, or about one year of average use. 
No other elapsed time timer on the market can offer 
you that kind of dependability. 

EFFICIENT ON/OFF SWITCH GRS Instruments 
couldn't find an on/off switch rugged enough for 
their specifications. So they designed their own 
switch and made it an integral part of the timer's 
case. This feature is so unique it has been awarded 
a patent by the U.S. government. 

In addition, the switch contacts are plated with 
22 CARAT GOLD. Gold offers less electrical 
resistance than other metals, which reduces battery 
drain and increases the reliability of the timer. You 
could flip the switch on and off 100,000 times without 
it failing to perform even once! 


@ Operates on ordinary penlight batteries 
, Attaches instantly to most telephones 
\ No tools or skills required 
@ Solid state dependable operation 
, No moving parts 
@ Bright 3-digit LED 
display in minutes and 
tenths of minutes 
up to 99.9 minutes 


FUNCTIONAL TIMING UNITS GRS Instruments 
knows you don't want to be distracted while timing 
phone calls, consultations or meetings. So they 
designed the timer to display in minutes and tenths 
of minutes (6 second intervals). Timing in this way 
also permits the easy computation of consultation 
fees. Just multiply your charge per minute by the 
reading on the display. 

HANDSOME STYLING/CONVENIENT 
BRACKET The Model 100 boasts a beautiful 
black textured finish which reduces glare and 
resists soiling. It rests on a handsome chrome 
plated steel bracket which permits the unit to rotate 
So you can see the display whether you are 
Standing or sitting at your desk. 


The timer’s handsome, uncluttered looks give 
the impression of a quality instrument worth much 
more than it’s modest price suggests. 


WONDERFUL AS A GIFT 


__ The Mode! 100 timer is one of the most unique 
gifts you can give to anyone. Almost everyone 
owns a phone and many, including homeowners, 
are concerned about the ever rising long distance 
phone rates. 

Surprise your wife, husband, associate or 
friend with a gift that car sa\e them money and 
help them manage th~ =. Give them a GRS 
Instruments Mode! _.gital Telephone Timer. 


YOUR INVES7 MENT IS PROTECTED 


Keep the Model 100 timer for 10 days. If by the 
end of that time you are not completely satisfied 
with it’s performance, return it to us via insured mail 
and we wiii refund your original purchase price, NO 
QUESTIONS ASKED. 


HOW TO ORDER YOUR TIMER 


You can own this magnificent electronic timer for 
only $29.95 (plus $2.00 shipping charges). Order 
two units and save on shipping charges. For an 
order of three or more units you pay only $26.95 
each. We will ship your timers direct from the 
factory within 48 hours. Just fill out the order form 
and send it along with your check or money 
order to: 


GRS INSTRUMENTS INCORPORATED 

8730 KING GEORGE DRIVE, DALLAS, TX 75235 

PLEASE SEND ME: 

© 1 Model 100 Timer (Batteries not included) 

C) 2 Model 100 Timers 

O 3or Model 100 Timers @ $26.95 ea 
Texas residents add 5% state sales tax 
Shipping and handling charges 
Total amount of order 


$29.95 
$59.90 


$2.00 


NAME 
ADDRESS 
CITY 
Please allow 2 weeks for delivery 
For Master Charge rush orders, call collect (214) 638-5222 


GAS 


A pre-order copy of the standard factory warranty is available upon request at no charge FBJ 77-Oct 
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Expediting Civil Litigation Through Use of Standing 
Masters as an Answer to Crisis in the Federal Courts. 


By Alan G. Greer 


Federal civil litigation in the form 
of trials has virtually come.to a halt 
in Florida during the last 12 to 18 
months. For example, during fiscal 
1976 only 245 civil cases were tried 
in the United States District Court 
for the Southern District of Florida 
while 2,420 civil cases were filed. 
That is to say only 10 percent of the 
civil cases being filed are being 
disposed of by trial. Thus, a huge 
backlog of cases is being created. 

This is through no fault of the 
district judges. Rather, it is the 
result of a combination of factors 
and events. First and foremost was 
the enactment and implementation 
of the Federal Speedy Trial Rule, 
Fed. R. Crim. P. 50, in criminal 
cases. This rule requires that all 
federal criminal cases be tried 
within no more than 90 days of 
being filed. Its practical effect is 
that it causes criminal cases to take 
priority over civil cases and to 
bump the civil cases for trial dates. 

In the recent years, South Florida 
in particular and Florida in general 
has experienced a_ tremendous 
boom in the number of criminal 
cases filed in the federal courts. 
This is at least partially due to the 
tremendous “popularity” of Florida 
as an important point for illegal 
drugs and narcotics. Combining 
with this growth of criminal cases is 
the fact that Florida is chronically 
short of federal district judges. 
When these two factors are joined, 
it means that the district judges 
have all they humanly can do to try 
the criminal cases within the 90 days 
allotted by the Federal Speedy 
Trial Rule. As a result, civil cases 
are, in effect, simply not being 
tried. Those few which have been 
tried tend to be the short, one-day, 
nonjury trials which the judges can 
squeeze in at random. 

There are additional factors 
which have aggravated the 
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situation. These include the fact 
that in the Middle and Northern 
Districts of Florida, there is only 
one or at most two federal judges in 
any given locale. When one of those 
judges dies or is taken seriously ill, 
as has happened in both the Middle 
and Northern Districts, there is no 
one who can really take over his 
load of cases. Finally, there are 
other special classes of civil 
litigation either pending or 
anticipated, such as the expected 
thousands of federal civil 
condemnation cases arising out of 
the purchase of the Big Cypress 
Swamp as a national recreation 
area, which will tend to take 
priority over ordinary civil 
litigation. 

All of this has created an 
immediate crisis in the federal 
district courts of Florida. In the long 
run this crisis may be solved by the 
Omnibus Judgeship Bill S-11 now 
pending in Congress which, if 
passed as it now stands, provides 
for one temporary and _ five 
permanent district judges for the 
Southern District, three permanent 
judges for Middle District and one 
permanent judge for the Northen 
District of Florida. It does not solve 
the immediate problem, however. 

In an effort to come up with 
recommendations for some 
immediate help in expediting civil 
litigation in the federal courts, the 
judges of the Southern District of 
Florida formed a committee of 12 
attorneys in the Southern District, 
chaired by Robert L. Parks.! The 
committee’s job was to review the 
local rules of the U.S. District Court 
for the Southern District in order to 
see how those rules might be 


' The committee’s membership consisted 
of: Duane Anderson, Ted Babbitt, Robert 
Curtis, Talbot D’Alemberte, William Daniel, 
Alan Greer, William Hoeveler, Bernard 
Mandler, William Norwood, Robert Parks, 
Gerald Richman and Joseph Womack. 


modified or used to expedite civil 
litigation matters. 

One of the principal proposals 
considered and acted upon by the 
committee and the courts was the 
use of standing masters pursuant to 
Fed.R.Civ.P. 53 on an experimental 
basis to try civil cases 
in lieu of the district judge. The 
committee proposed such a use of 
standing masters and the district 
court adopted that proposal. In so 
doing the court directed the 
committee to draft proposed rules 
to implement such a _ standing 
masters program. 

Initially, there was some concern 
about using standing masters 
because of the prior adverse 
experience The Florida Bar had 
encountered with masters. This 
adverse experience had centered 
around the feeling that when 
masters were used a number of 
years ago there was favoritism 
shown toward certain attorneys by 
the courts in appointing them as 
masters in cases where they would 
receive a large fee. Favoritism was 
claimed toward litigants by 
appointing masters who would 
appear to be biased toward one side 
or the other. One of the prime 
considerations of the committee 
was to seek to avoid any possibility 
of such problems arising in the 
future use of masters. 


In determining the possible uses 
of standing masters, the committee 
looked closely at the cases of 
Mathews v. Weber, 423 U. S. 361 
(1976), and La Buy v. Howes 
Leather Co., 352 U. S. 249 (1957), 
among others. La Buy v. Howes 
Leather Co., would seem to restrict 
the use of standing masters to 
“exceptional” situations. Mathews 
v. Weber while reiterating the 
Supreme Court's reliance on LaBuy 
and not in any way eroding it, 
would seem to indicate a 
willingness on the part of the 
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EXPEDITING CIVIL 
LITIGATION 


Supreme Court to look with an 
unjaundiced eye at any reasonable 
effort “to establish a system capable 
of increasing the overall efficiency 
of the federal judiciary.” 

By any reasonable standard the 
effective cessation of civil trails 
over a long period of time in the 
federal district courts would seem 
to meet the La Buy test of an 
“exceptional” situation which 
would justify the use of standing 
masters. 

The Supreme Court in Mathews 
v. Weber also set forth certain other 
factors which it indicated would be 
objectionable in using masters. 

These included having the trial 
court spend several months or years 
of time in becoming familiar with a 
case, hearing the pretrial of the case 
and then on the eve of trial, 
assigning the case to be heard by a 
master. The committee sought to 
meet all such objections in its 
proposals to the Southern District 
Court. 

The committee drafted a set of 
proposed rules which are 
summarized as follows: 

1. All standing masters shall 
serve on a volunteer basis and 
without compensation unless the 
court orders a fee paid pursuant to 
Fed.R.Civ.P. 53. 

2. Selection of standing masters 
shall be made by a nominating 
commission with such commission 
named by either: (a) the judges for 
the Southern District of Florida, or 
(b) members of The Florida Bar 
Board of Governors representing 
counties situated in the Southern 
District of Florida. 


BOOKCASES 
FOR LAWBOOKS 
$39.00 
Finished in 
Walnut with 
backboard. 
Shelves won't 
sag even 

loaded with 

100 books. 

Easily assembled- 
no screws. 

Send check 

plus $10 tax 

& delivery. 
S.P.S., INC. 


8801 Biscayne Bivd. 
Miami, Florida 33138 


3. The standing masters shall be 
admitted to practice for no less than 
ten years and have such other 
qualifications as the nominating 
commission shall direct. 

4. The standing masters shall 
hear all cases where either: (a) the 
parties and counsel agree to trial 
before such a master, or (b) the 
court determines the case should be 
heard by such a standing master. 

5. Selection of the particular 


master to hear a case shall be 
through a blind filing system in 
which the clerk of the court shall 
select at random the names of three 
potential masters for each case to be 
heard. The three names will be 
given to plaintiff's and defendant's 
counsel who would each be 
allowed to strike one name from the 
list. The clerk would then assign the 
master from the remaining names. 


In the event of multiple parties, the 


Procedural Reform — What Others Think 


As federal judges, you have been on the cutting edge of the fight for social 
justice in our nation. In recent decades, your courtrooms have become the 
arena where black Americans and other minorities, the poor, women, and all 
those denied the full promise of America have come to claim their rightful 
place. These citizens and millions more continue to look to your courts for 
justice today. 

As federal judges, you understand perhaps better than anyone that the 
judicial crisis we face today is much more than an administrative problem. 

The problems of overcrowded dockets, rising legal costs and mounting 
delays are not just a headache for judges. They threaten to close the 
courtroom door on the very people who need judicial relief the most — the 
poor and the weak, middle income citizens, minorities and the powerless. 
The procedural logjam clogging our courts excludes millions of citizens for 
whom justice in the courts is the only hope of overcoming generations of 
prejudice and neglect. The inability to obtain legal services leaves millions 
more with no access to justice at all. 

The challenge we face could not be more urgent. The task we face could 
not be more clear . .. The dimensions of the problem we face are familiar. In 
the last 15 years, alone, the number of cases filed in federal district courts has 
nearly doubled. Those taken to courts of appeals has quadrupled. Delays of 
two, three and four years are not uncommon. 

There are no villains in this story. Neither the Congress, the Executive or 
the Judicial Branch can be blamed for the crisis in our courts today. 

At bottom, the problem is simply that history has caught up with us. We 
operate under a judicial structure largely unchanged from the one designed 
200 years ago for a handful of new Americans in 13 small states on the eastern 
seaboard. We expect the same system, today, to meet the needs of 210 million 
very different kinds of people spread over 53 separate jurisdictions in the 
most modern and complex society ever seen on the face of the globe. 

There’s nothing to be gained by searching for scapegoats; we must search 
for solutions. But in all these efforts, it is important to keep in mind that our 
final goal is not simply to reduce caseloads or merely make our courts run 
more smoothly. Our goal is, and must be, to provide access to justice for all 
our people. Judicial reform — if it is to deserve our support — must preserve 
the courts, particularly the federal judiciary, as the forum where 
fundamental rights will be protected and the promise of equal justice under 
law will be redeemed. 

Vice PRESIDENT WALTER F. MONDALE 
Before Second Judicial Circuit Conference, 
September 10, 1977 


Procedural Reform — What Others Think 


When I became Attorney General six months ago, I was determined to fashion 


projects to help improve the delivery of justice at all levels. 


Court improvements are central to this effort. From my nearly 15 years as a 


federal appeals court judge and from other work in the law, I am convinced that 
substantial changes are needed — and needed now. 


Most justice responsibilities rest with state and local governments. This was 


underscored by a recent study showing that they provided 87 percent of the 
nation’s total criminal justice costs in fiscal 1975. 
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judge would promulgate orders for 
the random selection of a master. 
6. Standing masters should be 
assigned to a case at the earliest 
possible time following the status of 


the case conference, which 
conference is discussed briefly 
below. 

7. Any party to a cause which 
has been referred to a master may 
petition the court to recall the order 
of reference. 


8. The standing masters should 
be governed by appropriate 
standards of conduct, including 
Standards 1, 2 and 3 of the 
Standards for Part-time Magis- 
trates. 

The status of the case conference 
is not, strictly speaking, a part of the 
proposed Standing Masters Rules. 
Rather, it is a separate local rule 
proposed by the committee which 
would assist the court in, among 


But the Federal Government still has major responsibilities. We can help 
develop improvements in the federal courts. We can be a catalyst for 
innovations and we can provide some financial support. 

One of my first steps after being sworn in as Attorney General was formation 
of the Office for Improvements in the Administration of Justice. Its reform 
programs can have a major impact on the nation’s justice system. 

I want to mention a few of our court-related projects that can significantly 


improve procedures and reduce caseloads. 


The Senate recently passed and sent to the House a bill to broaden the 


authority of federal magistrates. 


For the first time, magistrates would decide civil cases, if the court and the 
parties agreed. If authorized by the court, magistrates would hear all petty 
offenses and would try misdemeanors if the defendant consented. 

This new system might reduce the burden of district court judges by as many 
as 16,000 cases a year. In addition, the new procedures for faster, less costly 
dispute resolution would put justice within the reach of many less affluent 


persons. 


We will soon propose legislation to authorize an experiment with compulsory 
but nonbinding arbitration in certain types of federal civil cases. 

Another bill would also have significant impact on caseloads by limiting 
diversity jurisdiction. It would preclude a plaintiff from invoking diversity 
jurisdiction in his or her own state. This one step might reduce district court 


filings by as much as 10 percent. 


The proposed revision of the federal criminal code, in which the Justice 
Department has played a major role, would enhance court efficiency in two 


ways. 


First, confusing and contradictory laws would be eliminated. This would 
result in a framework that is much more clear, efficient, and fair. 

Second, sentencing guidelines, which are unprecedented in federal law, 
would be created. The guidelines would save judges’ time and reduce sentence 
disparities that now exist. The concept of equal protection would be enhanced. 

More than 30 statutes now give priorities on federal court calendars to a 
bewildering array of civil cases. We have prepared a bill to repeal all such 
provisions, except for habeas corpus matters. Courts would then be freer to 


establish their own priorities. 


The Department is studying ways to improve class action procedures. We are 
building in part on the work of the Task Force created by the American Bar 
Association to implement the recommendations of the Pound Conference. 

The Task Force felt class actions are a valuable tool. But it also noted that 
critics feel some are “so complex as to be beyond the power of judicial tribunals 


to adjudicate on any rational basis.” 


We plan to recommend improved class action procedures and are studying 
possible alternatives for handling mass grievances. 

We also may propose that an impact statement be required for federal 
legislation relating to the courts. Such a requirement would be a significant step. 
For example, one provision of a 1976 tax bill might trigger 30,000 new federal 


court cases. 


Making meaningful contributions really sums up everything I have been 
discussing. Though there may be professional differences on specific topics, as 
lawyers our major aspirations should coincide with those of the American 
people. We seek a better, safer society under the rule of law. 


ATTORNEY GENERAL GRIFFIN BELL 
Before National Bar Association 
August 7, 1977 


other things, determining which 
cases should be assigned to a 
standing master. Under this rule, 
within five days of a case being at 
issue, any party may file with the 
court a statement requesting a 
status conference. At such 
conference, all the parties would 
file a brief schedule of discovery, 
statement of the case and estimate 
of necessary time for discovery and 
trial. 

While it was not a part of the 
committee’s formal report to the 
district court, the committee 
favored the referral of jury as well 
as nonjury cases standing 
masters. It is not clear, however, 
whether Fed.R.Civ.P. 53 
authorizes the referral of nonjury 
cases to such a master. 

It is envisioned that in order to 
make such a voluntary standing 
master program work, no master 
would be asked to donate more 
than one to two weeks per year to 
such duties. The program would be 
started with an initial group of 20 
masters. Once the bugs are worked 
out of the program and if it is a 
success, then aditional masters 
would be appointed. 

It is undoubtedly in the best 
interest of the trial bar to support 
such a standing master program. 
Without it our civil cases will simply 
sit and for the most part not be 
tried. Such an outcome is clearly not 
in the best interests of the public, 
the litigants, or the Bar. oO 


Alan G. Greer practices law at One 
Biscayne Tower, Miami. He was a member 
of a Special Committee appointed by the 
U.S. District Court, Southern District of 
Florida, to recommend ways to expedite 
civil cases in the court. 
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This digest of Professional Ethics 
Committee opinions will become a 
regular feature of The Florida Bar 
Journal. Our goal is to digest those 
opinions having widespread 
interest, and of course in _ this 
endeavor we welcome your 
comments and suggestions. 


interstate Partnerships 


The ethical standards to be 
observed in the establishment of an 
interstate partnership are set forth 
in Disciplinary Rule 2-102(D) as 
interpreted most recently in 
Advisory Opinions 65-15, 74-12 and 
74-48. 

Basically, the opinions state that 
the interstate partnership concept 
does not envision the establishment 
of branch offices of out-of-state 
firms that are designed primarily to 
serve out-of-state clients who 
happen to spend some time in 
Florida. Instead, there must exist a 
bona fide partnership in which the 
profits and losses of the several 
offices are actually shared 
according to the terms of the 
partnership agreement. It is 
improper to engage in an 
arrangement where the true effect 
is merely to create a means 
whereby legal matters are referred 
from one office to another and fees 
are shared only with reference to 
the particular matters referred. 
Further, an interstate partnership 
with an office in Florida is 
permitted to use its firm name and 
letterhead in Florida even though 
none of the attorneys listed in the 


firm name are admitted in Florida. 
However, the attorney(s) operating 
the Florida office is required to be a 
member of The Florida Bar and a 
full-time practicing lawyer in 
Florida. 

Also, if the names of non-Florida 
attorneys are listed on the 
letterhead of the Florida office, an 
affirmative statement must appear 
on the letterhead indicating which 
attorneys are members of The 
Florida Bar, or in the alternative, 
those that are not admitted to 
practice in Florida. No mention 
may be made, however, as to 
attorney membership in any Bar 
association other than Florida. This 
is to avoid misinforming or 
misleading the public and other 
attorneys as to the authority of any 
member of an interstate firm to 
practice in a particular jurisdiction. 

The above assumes the out-of- 
state law firm is not a professional 
corporation. Professional 
corporations in Florida must be 
organized and operated according 
to the terms of Chapter 621, Florida 
Statutes (1975) and The Florida Bar 
Integration Rule, Article XV. 


Multistate Practice by Lawyers 
Admitted in More Than One 
Jurisdiction 


In addition to the requirements 
governing the establishment of 
interstate partnerships in Florida, 
there are also certain restrictions to 
be observed with regard to other 
interstate relationships between 
members of The Florida Bar and 
out-of-state concerns. These ethical 
restrictions are set forth in Advisory 
Opinions 70-35, 70-55, 72-29, 76-7, 
76-12, 76-20, and 76-34. Briefly 
they are: 


(1) A Florida law firm may not 
include on its letterhead the name 
of a lawyer who is not admitted in 
Florida even with disclosure of the 
nonadmitted status when the 
arrangement between the lawyer 
and the firm does not constitute a 
true interstate partnership. 70-35 
and 72-29. 


(2) A Florida attorney’s name 
and address may be added to the 
stationery of an out-of-state lawyer, 
the intention being to “associate” 
the Florida lawyer for purposes of 
referral between the states. 
However, an attorney shall not hold 
himself out as having a partnership 
unless a partnership in fact exists. 
DR 2-102(C) & (D) and 70-55. 

(3) A member of The Florida 
Bar practicing out of a New York 
office may indicate on his 
letterhead that he is a member of 
The Florida Bar and may also 
include areas of practice under the 
Florida Designation Plan. Even 
though attorneys who practice in 
Florida from Florida offices may 
not include on their letterheads the 
fact that they are admitted in 
Florida, an out-of-state member of 
The Florida Bar, who practices in 
Florida from an out-of-state office, 
may do so to forestall any inquiry or 
suggestion that he is not a member. 
76-7. 

(4) A Florida/New York 
attorney may properly practice law 
in Florida from his New York 
office, but he may not show on his 
letterhead that he is admitted to 
practice in New York. 76-12. 

(5) It is unethical for a member 
of The Florida Bar to show on his 
letterhead that he is admitted to 
practice in other states. 76-20. 

(6) An attorney maintaining 
offices in Florida may not properly 
use on the same letterhead the 
address of an Ohio firm in which he 
is presently listed as “Of Counsel” 
76-34. 
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THE “DEAN” RETIRES 


answer or knew where to find it,” 
Judge Clark recalls. 


“Judge Dowling is very learned 
in probate, guardianship and trust 
matters. He has constantly striven 
to simplify procedures in that field, 
at the same time keeping a careful 
eye out to the protection of the 
beneficiaries of the estates handled 
in his court. His retirement will be a 
great loss to the judiciary of this 
state,” comments Judge Nick 
Falsone of Tampa. 


As a measure of the esteem in 
which he is held, a section of the 
new Florida Statutes (§735.301), the 
“Disposition of Personal Property 
Without Administration,” is called 
the “Dowling Law” by his 
contemporaries because Judge 
Dowling originated the procedure 
of release of small cash assets of 
estates to beneficiaries in need of 
them without a hearing, but by 
personal order of a probate judge. 

With his retirement, Judge 
Dowling leaves behind an 
impressive record of work for the 
Bar, county and circuit courts, but 
probably most important of all, a 
distinguished performance in the 
preparation of the new Florida 
Probate Code. He served as vice- 
chairman of the Uniform Probate 
Code Study Commission and 
assisted in having the Code enacted 
into law by the 1974 Florida 
Legislature. He is also the author of 
Chapter 7 of Florida Family Law 
(1st Ed.) published by The Florida 
Bar. This edition covers the entire 
field of incompetency and related 
disability proceedings. 

It is easy to understand what his 
favored areas of law are when 
Judge Dowling begins to talk about 
the improvements — the great steps 
forward — that have been made in 
probate law and mental health law 
since he was first appointed to the 
bench. 


The new Probate Code he helped 
design leaves no excuse for a simple 
estate to be in probate longer than 
four months. Before the Code’s 
enactment it was not unusual for 
estates to remain in probate for two 
years or more, even when they 
involved no serious problems. That 


probate took too much time and too 
much money was the considered 
opinion of the public, the judges 
and of many lawyers, says Judge 
Dowling. With an estate of such 
proportions that federal taxes are 
not involved, the ideal situation is 
for the court to open probate 
proceedings, for administrators to 
handle all distribution of the estate 
and then for the court to approve 
and close the proceedings. 

“This is a 180° turnaround from 
what probate procedures were 
before, when the courts were 
required to supervise probate 
proceedings completely through 
every step with court order,” says 
Judge Dowling. 

In the area of mental health, too, 
the 26 years Judge Dowling spent 
on the bench have seen dramatic, 
progressive changes. 


“When I first became a judge we 
had a ‘lunacy division’ in the court 
and we held an ‘inquisition of 
lunacy,” says Judge Dowling in a 
voice that clearly portrays the deep 
distaste he feels still at even the 
sound of the old terms. “In those 
days we ‘committed’ someone to a 
mental institution for an indefinite 
period, up to life. Today we hold a 
‘hearing for a determination of 
competency’ and can find a person 
in ‘need of involuntary hospital- 
ization’ for a period not to exceed 
six months. After six months 
another hearing is held to determine 
if the patient needs to remain in the 
hospital. Civil rights are not 
removed any more,” adds Judge 
Dowling. He sees this as proof of 
the humanizing trend in mental 
health proceedings today’s 
courts. 

Appointment by Governor Fuller 
Warren to a county court judgeship 
in 1951 was a unique experience for 
Judge Dowling because he was the 
first “additional” county court 
judge serving at that time. In 1951 
the Florida Constitution called for 
only one judge per county. 
Legislation had to be enacted in 
order to allow for the second 
judgeship in Dade County. At the 
time it was felt there might be 
dissension between judges if there 
were more than one on a county 
bench. 

“But Judge Blanton and I had 
such a_ successful and happy 
relationship that other large 
counties began to feel a second 
judge would be a good thing, and 
got additional judges as _ they 
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needed them,” Judge Dowling 
noted. 


In 1973 the county judge system 


gave way to the two-tier system, and 


Judge Dowling became a circuit 
judge. 

The Judge Blanton to whom 
Judge Dowling became an 
“additional” judge was _ teacher, 
mentor, and friend W. F. Blanton, 
father of Judge John R. Blanton, 
now serving as circuit judge in the 
Eleventh Judicial Circuit. Judge 
John Blanton says Judge Dowling 
will be sorely missed by the other 
judges as well as the lawyers in the 
Eleventh Circuit. 

“He has the ability to express 
himself well on any subject and the 
ability to clarify points of probate 
law especially,” observes Judge 
Blanton. 

“He has never forgotten he once 
was a lawyer, and has always been 
willing to help lawyers as well as 
other judges,” says Dorothy 
Bennett, who has been Judge 


Dade 
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Dowling’s secretary for more than 
22 years. 

“One of his greatest assets, aside 
from his expert knowledge of the 
law, is compassion and _ under- 
standing for people and _ their 
problems,” says Ms. Bennett. “He 
will be remembered always with 
honor and admiration by those who 
have had the privilege to work with 
and know this man.” 

Those years have brought such 
awards as a resolution of the Dade 
County Bar Association for 
outstanding service to duty as 
county judge; an award of merit 
from the Miami Beach Bar 
Association; a life membership in 
Hope School for Retarded 
Children; and an honorary 
membership in the Greater Miami 
Society of Psychiatry and 
Neurology for meritorious 
contributions to the field of mental 
health. He has been a past president 
of the Florida County Judges 
Association and is also a Judicial 
Fellow of the American College of 
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Probate Counsel. 


Judge Dowling had planned to 
retire in 1976 but decided to stay on 
to pilot the new Probate Code into 
its rightful place in Florida’s legal 
system. It is working out and 
functioning well on its own now, he 
believes, with its first revisions 
already being hammered out, and 
the judge is ready to advance to the 
rewards offered by retirement. 


Some of these rewards: a chance 
to visit three grandchildren in Los 
Angeles, the family of son Drew 
who is an engineer with Raytheon 
Corp. First, however, the judge and 
his wife Johanna are planning a trip 
to Minneapolis soon after retirement 
to visit a tourth grandchild and the 
family of daughter Johanna. 


In Judge Blanton’s words, Judge 
Frank B. Dowling is “an unusually 
bright man, very active, who has 
remained very much involved.” It 
seems likely that retirement will 
change little about a man who can 
be described in those words. O 
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Florida’s Invitation to the International 
Banking Community Part Il 


By Richard B. Skor, James L. Horan, Jorge A. Gross 


The article entitled “Florida’s 
Invitation to the International 
Banking Community,” this 
column in the July/August issue of 
the Bar Journal, described the basic 
regulatory framework of House Bill 
1250, which authorizes interna- 
tional banking corporations to 
establish banking agencies and 
representative offices in Florida. 
This month’s article considers how 
such banking agencies and 
representative offices may be taxed 
under Florida law. 


Not unlike other new legislation, 
the newly enacted House Bill 1250 
poses many questions, most of 
which are still not answered. The 
Florida Department of Revenue is 
currently evaluating the Florida tax 
consequences inherent in this new 
bill. The purposes of this article is to 
discuss certain of these problem 
areas. 

First, let us distinguish the tax 
consequences of a representative 
office from that of an agency of a 
foreign banking corporation for 
purposes of federal and Florida 
taxation. Due to the limited powers 
permitted a representative office 
under the new legislation, a 
question arises as to whether a 
representative office will be 
considered to be a permanent 
establishment of a foreign bank 
engaged in a trade or business 
within the United States. On the 
other hand, an agency appears to 
constiutute a permanent establish- 
ment of a foreign bank carrying on 
a trade or business in the United 
States. Any income effectively 
connected with the office of the 
agency would constitute taxable 
income for purposes of both federal 
and Florida taxation. 

In addition, we will discuss the 
question of whether a representa- 
tive office or any agency falls 
within the Florida statutory 
definition of a bank for purposes of 
the Florida franchise tax. The 
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current Florida statutory definition 
of a bank would appear to exclude a 
foreign bank’s representative office 
or agency from such definition. As 
such, the foreign bank, if taxable, 
would be taxed as a foreign 
corporation doing business within 
the state subject to normal 
corporate tax rates. However, in 
light of the spirit of the legislation, it 
would appear that the State of 
Florida may consider a statutory 
definitional change in order to 
accommodate foreign banks’ plans 
to do business in Florida. 
Regardless of Florida’s final 
pronouncement in this area, the 
state still offers a very attractive 
location for foreign banks 
interested in engaging in 
international banking. As such, the 
state should be given careful 
consideration by foreign banking 
corporations operating in the U.S. 
or contemplating the establishment 
of an operation in the U.S. 


Florida Taxation of Repre- 
sentative and Agency Offices of 
Foreign Banks 


Generally, a foreign bank will not 
be subject to federal and local 
income taxation if it is not engaged 
in a trade or business in the United 
States.! Under most tax treaties to 
which the United States is a party, 
certain activities may be conducted 
in the United States without 
attracting United States taxation, 
i.e., a foreign corporation will not 
be deemed to have a United States 
office or other permanent 
establishment. to which income is 
attributable.2 For those foreign 
banks incorporated in countries 
which are party to an income tax 
treaty with the United States, the 
tax treaty usually provides 
guidelines in determining what 
constitutes a “‘“‘permanent 
establishment” in the United 
States? In the absence of such 
treaty, federal income tax 
regulations and Internal Revenue 


corporation, 
honking & 
business law 


Service pronouncements are 
generally relied upon for this 
determination.‘ 

The activities engaged in by the 
foreign bank through its office or 
permanent establishment in the 
United States will determine 
whether the bank is engaged in a 
trade or business in the United 
States.° 

The Florida House Bill 1250, 
enacted into law on June 8, 1977, 
provides that “no representative 
office shall conduct any banking 
business in this state.”6 The 
activities of a representative office 
of a foreign bank will be limited toa 
liaison capacity with a foreign 
banking corporation which is 
operating outside the state.? The 
representative office may not 
contractually bind its foreign 
principal. Whether the income 
earned by the foreign banking 
corporation operating outside the 
state of Florida is “effectively 
connected” with the representative 
office located in the state of Florida 
is not certain since this 
determination can only be made on 
existing facts and circumstances in 
each particular case in conjunction 
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with the provisions of an income tax 
treaty, if any, between the United 
States and the country in which the 
foreign bank is incorporated. 

In the absence of specific 
operating guidelines and 
regulations regarding the 
parameters of activities in which a 
representative office may engage, it 
appears that the activities of a 
representative office as described 
in House Bill 1250 may not create 
sufficient nexus to cause that office 
to be a “permanent establishment” 
of the foreign bank in the United 
States to which taxable income 
would be attributable. 

A banking agency, on the other 
hand, is authorized under Chapter 
659 of the Florida Statutes to 
engage in the general banking 
business.’ Its activities are limited, 
however, to transactions that are 
usual in international financing. 
Regardless of the limitations placed 
on the extent of its operations, the 
agency will disburse loans, issue 
letters of credit, enter into loan 
participations, sell securities subject 
to repurchase and provide other 
banking services. These activities 
would appear to constitute a trade 
of business attributable to a fixed 
place of business in the state of 
Florida and therefore would 
appear to be subject to both federal 
and Florida income taxation. 


The United States source income 
which is effectively connected with 
such business in the United States 
will be subject to regular corporate 
tax rates.° In addition, foreign 
source income may be attributed to 
the United States fixed place of 
business if the United States office 
is a material factor in the 
production of the income and the 
income is derived from the usual 
business activities of the United 
States office.!° For the purposes of 
Florida taxation, net foreign source 
income is not taxable.!! This 


important exclusion from Florida 
taxation will be discussed in detail 
later. 

United States source investment 
or other fixed or determinable 
annual or periodic income of a 
foreign bank, which is not 
“effectively connected” with its 
United States banking business, is 
not subject to the regular corporate 
income tax but rather may be 
subject to United States 
withholding taxes at the source.!” 
The United States withholding tax 
rate is 30 percent unless a lower 
treaty rate is in effect. 


Florida Franchise Tax 

Florida imposes a privilege tax 
measured by income on _ all 
domestic and foreign corporations 
doing business within the state. The 
tax, which is a deductable expense 
in computing federal taxable 
income," is levied on all Florida 
taxable income in excess of $5,000 
at a rate of 5 percent.’ If the 
corporation meets the definition of 
a “bank” as defined in the Florida 
tax statutes,!5 the state will impose a 
franchise tax in lieu of the normal 
corporate income tax.!® This 
franchise tax will also be deductible 
by the foreign bank in arriving at 
federal taxable income." Although 
it is not certain whether the 
corporate income’ tax or the 
franchise tax would apply in the 
case of a foreign bank that 
maintains an agency or representa- 
tive office in Florida, the term 
“franchise tax” is used throughout 
this article for purposes of 
describing the computation of 
Florida tax. 

There is no_ distinction in 
computing the taxable income base 
for purposes of the Florida 
corporate income tax and the 
Florida franchise tax. However, a 
tax credit against the Florida tax 
liability is available only to banks 
under the franchise tax statutes.!® 

House Bill 1250 has not as yet 
been integrated into the Florida tax 
statutes. For this reason a question 
may arise as to whether a foreign 
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bank that maintains a representa- 
tive office or agency in Florida will 
meet the definition of a bank!® for 
franchise tax purposes. 

To exclude foreign banks that 
maintain agencies and representa- 
tive offices which are engaged in 
international banking business in 
Florida from the definition of a 
bank for franchise tax purposes 
would appear to negate the 
legislative intent of the bill. 

Preliminary discussions with the 
Florida Department of Revenue, 
regarding the tax impact of House 
Bill 1250, indicate that the state may 
attempt to tax foreign banks that 
maintain an agency or representa- 
tive office in Florida as foreign 
corporations rather than banks 
doing business within the state. 
Florida’s position appears to be 
supported by the statutory 
definition of a “bank” insofar as an 
agency or representative office of a 
foreign bank may not exercise 
banking powers within the state 
similar to those permitted other 
national banks under authority of 
the Comptroller of the Currency. 
This, however, appears to be a 
narrow view of the problem. 

An agency or representative 
office of a foreign bank is nothing 
more than an extension of the 
foreign bank. Consequently, it is 
the foreign bank that is engaged in 
the international banking business 
within Florida and not the agency 
or representative office as such. As 
a “bank,” the foreign bank may 
receive deposits outside the state, 
disburse loans, grant discounts and 
exercise other fiduciary duties and 
powers similar to those of national 
banks. However, they are foreign 
entities and this may cause them to 
be excluded from the statutory 
definition of a bank for Florida tax 
purposes. 

In enacting House Bill 1250, the 
Florida Legislature attempted to 
attract the international banking 
community to the “Gateway of the 
Americas.” Further, the attraction 
of foreign banks to Florida was 
considered in the light of the aid 
these foreign banks could give to 
Florida’s international business 
community. To exclude foreign 
banks from the statutory definition 
of “banks” for Florida franchise tax 
purposes would seem to frustrate in 
part the attractiveness which 
Florida now offers as an 
international financial center. For 
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Americas.” Further, the attraction 
of foreign banks to Florida was 
considered in the light of the aid 
these foreign banks could give to 
Florida’s international business 
community. To exclude foreign 
banks from the statutory definition 
of “banks” for Florida franchise tax 
purposes would seem to frustrate in 
part the attractiveness which 
Florida now offers as an 
international financial center. For 
this reason it would appear that the 
state might consider a change in the 
statutory definition of a “bank” for 
Florida franchise tax purposes. 


Computation of Adusted Federal 
Taxable Income 


Generally, the starting point for 
measuring net income for Florida 
franchise tax purposes is federal 
taxable income with certain 
additions, subtractions and 
modifications.” 


Additions to Federal Taxable 
Income 


In computing “adjusted federal 
taxable income,” the Florida tax 
statutes require that the Florida 
franchise tax, deducted by the 
foreign bank in computing federal 
taxable income, be added to the 
federal taxable income.*! In 
addition, net interest income from 
municipal obligations as well as net 
operating loss carryovers deducted 
in the foreign bank’s federal income 
tax return must be added back to 
federal taxable income.” There are 
also other additions required under 
the Florida tax statutes,2> but a 
detailed discussion of these is 
beyond the scope of this article. 


Subtractions from Federal 
Taxable Income 


The Florida tax statutes provide 
for the subtraction of any amount 
included in federal taxable income 
which is derived from sources 
outside the United States.“ For 
purposes of ascertaining the source 
of the income earned by an agency 
or representative office of a foreign 
bank, the Florida tax statutes adopt 
the source of income rules as set 


forth in the Internal Revenue Code. 


House Bill 1250 restricts the 
activities in which agencies and 
representative offices of foreign 
banks may engage. Consequently, 
it is expected that the type of 
income generated by the agencies 
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and representative offices will be 
generally limited to interest income, 
commissions and fees for services 
rendered. 


With regard to interest income, 
the Internal Revenue Code 
provides that the situs of the debtor 
determines the source.®> The place 
where the debt is paid or incurred, 
or where the security is physically 
located is irrelevant. However, 
there are specific exceptions to the 
general rule which are also 
followed for Florida purposes. 
Generally, these exceptions exclude 
from the definition of United States 
source interest income the 
following items: 


l. Interest paid by a resident alien 
individual or a United States corporation 
deriving less than 20 percent of its gross 
income from United States sources for a 
certain period.”® 


2. Interest paid by a foreign corporation 
if less than 50 percent of the corporation’s 
gross income is effectively connected with 
the corporation’s United States trade or 
business for the preceding three years.?’ 


3. Interest received by a foreign central 
bank of issue from banker’s acceptances.” 


Specifically, the Florida 
regulations exclude from Florida 
taxation interest income derived 
from sources without the United 
States.2® In addition, Florida 
regulations exclude from taxation 
interest received from a territory or 
possession of the United States.*° 


The source of commission 
income and fees for services 
rendered is determined based on 
where the services are performed.*! 
For example, if an agency of the 
foreign bank negotiates a loan to a 
foreign borrower in its Florida 
office and renders all services 
within Florida, the commission 
earned would be deemed to have its 
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source within the state. However, 
the interest derived from such loan 
from a foreign situs borrower 
would generally constitute foreign 
source interest income.” 


For Florida franchise tax 
purposes, compensation received 
for services or commissions earned 
outside the United States is 
excluded from taxation.** Should 
the agency or representative office 
receive income for services 
performed partially within and 
without the United States, an 
income allocation is required.*4 


The costs and expenses directly 
or indirectly attributable to income 
not subject to Florida taxation 
reduce the excludable foreign 
source income.* The Florida 
regulations are of little comfort in 
determining what costs and 
expenses are directly or indirectly 
attributable to an item of excluded 
income. Accordingly, the federal 
regulations should be consulted for 
rules with respect to certain specific 
deductions which are directly or 
indirectly related to an item or class 
of income.*® 


Florida Net Operating Loss 
Deduction 


Since Florida taxable income or 
loss may differ from the federal 
taxable income or loss, a separate 
net operating loss is computed for 
Florida franchise tax purposes. This 
Florida net operating loss is 
subtracted from federal taxable 
income in arriving at “adjusted 
Federal taxable income.”*? Unlike 
the federal net operating loss, the 
Florida tax statutes only allow the 
loss to be utilized as a carry- 
forward against future years’ 
income.* The carryback provisions 
of the federal statutes allowing the 
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net operating loss of banks to be 
carried back against prior years’ net 
income not available for purposes 
of the Florida franchise tax. 


Adjusted Federal Taxable Income 


Adjusted federal taxable income 
is the sum obtained by the additions 
and subtractions required by the 
Florida tax statutes to federal 
taxable income. Where the 
activities of a Florida agency or 
representative office of a foreign 
bank are part of a unitary business 
carried on within and without 
Florida, the portion of the “adjusted 
federal income” subject to the 
franchise tax in Florida will be 
apportioned within and without 
Florida through a_ three-factor 


formula.*® 
Apportionment Factors 


In determining“adjusted federal 
taxable income,” the source of 
income rules as defined in the 
federal tax regulations were utilized 
solely in determining income from 
sources within and without the 
United States. The apportionment 
factor, however, directs itself only 
to apportioning United States 
source income within and without 
Florida.” 

For example, should the foreign 
bank maintain an agency or 
representative office in a state 
outside Florida as well as in Florida, 
the United States source income 
earned by that foreign bank will be 
apportioned to Florida based on a 
three-factor formula. The 
apportionment factor would also 
apply to a Florida agency or 
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representative office of a foreign 
bank where such agency or 
representative office owns or rents 
real or tangible personal property 
located outside Florida, pays 
compensation outside Florida for 
services rendered outside the state, 
or earns gross income outside 
Florida. Prior to January 1, 1976, 
banks domiciled in Florida were 
not permitted to apportion their net 
income.*! 

Generally, the “adjusted federal 
taxable income” is apportioned to 
Florida by multiplying the same by 
a fraction composed of a property 
factor representing 25 percent of 
the fraction, a payroll factor 
representing 25 percent of this 
fraction, and a gross income factor 
representing 50 percent of the 
fraction.*? The denominator of this 
fraction is the total property payroll 
and gross income of the foreign 
bank within the United States.* 
The numerator of the fraction is the 
average value of real and tangible 
property owned or rented in 
Florida, the compensation paid in 
Florida and gross income earned 
within Florida.“ 

In determining the gross income 
factor, financial organizations 
would include the following types 
of revenue in their numerator: 

1. Fees, commissions or other 
compensation for financial services 
rendered within Florida; 

2. Interest received on loans secured by 
real property located within Florida 
irrespective of place of receipt;* 

3. Interest received on unsecured loans 
or loans secured by personal property which 
are made from offices located within Florida 
irrespective of place of receipt; 

4. Other interest received by offices 
located within Florida;“ 

5. Any other gross income resulting from 
the operation as a financial organization 
within Florida.” 


Calculation of the Franchise Tax 


The apportioned “adjusted 
federal taxable income” that is in 
excess of $5,000 is taxed at a rate of 5 
percent. The lesser of the Florida 
intangible tax (discussed below) 
paid by the foreign bank or 40 
percent of the Florida franchise tax 
liability is allowed as a credit 
against the franchise tax.5! This 
credit is available only to “banks” 
as defined in the federal tax 
statutes (see discussion under 
“General Concepts”.*2 Thus, the 
minimum effective Florida tax rate 
applicable to banks is reduced from 
5 percent to 3 percent. 


Unlike federal tax statues, 
Florida does not allow a foreign tax 
credit for income taxes paid by the 
foreign bank to foreign 
jurisdictions. 

Since the Florida franchise tax 
imposed on foreign banks is 
deductible for federal income tax 
purposes, the minimum effective 
tax rate could be as low as 1.56 
percent (3 percent x 52 percent), 
assuming that a credit for intangible 
tax is available. This minimum 
effective tax rate is extremely 
favorable when compared to 
effective tax rates in other states 
permitting foreign banks to operate 
agencies or representative offices 
within their jurisdiction. 
Intangible Tax 

Florida imposes an intangible tax 
at the rate of $1 per $1,000 of the just 
valuation of intangible assets held 
as of January 1 of each year.** The 
tax generally is imposed on Florida 
domiciliaries and Florida situs 
receivables of out-of-state 
corporations who own, control, 
manage or have custody of 
intangible personal property.* 
Intangible personal propesty is 
defined as “all personal property 
which is not in itself intrinsically 
valuable, but which derives its chief 
value from that which it 
represents.”*> Among the most 
common types of intangible 
personal property are bills, notes, 
loans, accounts receivable, stocks, 
bonds and other obligations or 
credits. Taxpayers are permitted to 
reduce receivables by a reasonable 
reserve for bad debts.*® The tax is 
assessed as of January | of each year 
and is due and payable no later than 
June 30 of that year.*” Discounts are 
granted for early payment of the 
tax.58 

It is uncertain whether a foreign 
bank that merely maintains a 
representative office in Florida 
would be subject to the Florida 
intangible tax. Under House Bill 
1250, a representative office may 
not engage in banking business. All 
loans made through the efforts of a 
representative office must be 
recorded outside Florida by the 
foreign bank. That is, the 
representative office may not carry 
on its books any loans receivable. 
Therefore, it appears that all loans 
receivable generated by the efforts 
of the representative office on 
behalf of the foreign bank to 
debtors outside Florida should not 
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be subject to Florida intangible tax. 
The intangible tax, however, may 
apply to the foreign bank making a 
loan to a debtor that is a Florida 
corporation or resident. However, 
insofar as the Florida Department 
of Revenue’s Intangible Tax Bureau 
has not issued any pronouncements 
regarding the intangible tax 
consequences inherent in the new 
bill, it is premature to conclude that 
Florida will not attempt to attribute 
the intangibles generated by the 
representative office as having a 
Florida situs. 

Since an agency of a foreign bank 
is engaged in the banking business 
in Florida and therefore domiciled 
in Florida, intangible assets held by 
the agency on January 1 of each 
year would be subject to the 
intangible tax.5® A mere transfer of 
Florida situs loans receivable or 
other intangible assets to the head 
office of the foreign bank should 
not frustrate Florida’s right to levy 
the intangible tax. The tax is levied 
on corporations not domiciled in 
Florida if such corporation owns, 
controls, manages or has custody of 
Florida situs intangible assets.® 
Due to the agency relationship, the 
foreign bank would be considered 
as owning such intangibles and 
therefore be subject to the 
intangible tax. 

Similar to most other state and 
local taxes, the intangible tax is 
deductible for federal income tax 
purposes.®! Furthermore, the 
intangible tax paid by the foreign 
bank may be credited as a direct 
reduction of the Florida francise tax 
liability up to a maximum credit of 
40 percent of the franchise tax 
due.® Again, this credit is only 
allowed to those entities that meet 
the Florida statutory definition of a 
bank.® 


Documentary Stamp Taxes 


The Florida Legislature recently 
amended the Florida documentary 
stamp tax law to provide that the 
documentary stamp taxes will not 
apply to foreign notes and other 
written obligations entered into 
after July 1, 1977. The law 
requires that the maker or obligors 
or parties for whose benefit the 
paper is made, at the time of the 
making of the paper, must reside 
outside the United States or be a 
business organization located 
outside the United States.* 


The statute also provides that all 
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drafts or bills of exchange drawn on 
or after July 1, 1977, accepted by a 
bank which has an office in Florida 
which arise out of transactions 
involving the import or export of 
goods or storage of goods abroad, 
or drawn by banks in foreign 
countries, are exempt if they arise 
out of an international financing 
transaction. The exemption is 
applicable only if the drawer of the 
draft or bill of exchange is located 
outside the United States.** The 
exemption is not applicable, 
however, to mortgages, security 
agreements or other evidence of 
indebtedness relating to the 
purchase or transfer of real 
property located within the state.” 


This legislation appears to have 
eliminated the requirement of 
placing documentary stamp taxes 
on documents used in international 
banking transactions where the 
maker or obligor resides outside the 
United States. It appears that 
documentary stamp taxes on 
documents would be still required 
in transactions with obligors or 
makers residing in the United 
States.®* The tax is levied at the time 
of the execution of the document 
and is paid by the purchase of 
stamps or use of metering 
machines. No reports are required 
by the taxpayer. 

Renewals or promissory notes or 
other evidences of indebtness are 
exempt if the renewal merely 
extends or continues the identical 
obligations of the original.® 


In the case of notes and other 
debt instruments, the documentary 
stamp tax rate is 15¢ per $100 or 
fraction of face value of the 
indebtness.”° Oo 
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By Jesse S. Hogg 


The state of Florida adopted a 
revised constitution in 1968 which 
contained language guaranteeing 
public employees the right to 
engage in collective bargaining.' 
However, it was not until 1974, 
under some prodding by the 
Supreme Court,’ that the legislature 
passed the Public Employees 
Relations Act? (PERA) which gave 
substantive definitions and 
procedural rules necessary to 
implement the constitutional intent. 
PERA created the Public 
Employees Relations Commission 
(PERC) as the agency responsible 
for the administration of the 
enactment. 


The PERC decisions that 
occurred during the next two years 
dealt almost exclusively with 
representation issues, such as unit 
determinations and elections. 
However, as more and more 
bargaining representatives were 
certified, the amount of actual 
bargaining in the public sector has 
increased dramatically. 

Beyond the bare language of the 
statute which defines the obligation 
to bargain in good faith,‘ parties to 
such negotiations have had very 
little guidance as to PERC’s 
interpretation of this obligation. 
However, there are now two final 
decisions by PERC and a newly 
enacted statutory definition which 
give the practitioner in this area a 
reasonable opportunity to 
determine what constitutes good 
faith collective bargaining and the 
type of conduct that will be found 
to evidence bad faith or “surface” 
bargaining. 

In this brief article, PERC’s two 
principal decisions on good faith 
bargaining will be summarized and 
viewed in light of the new statutory 
definition which the legislature 
enacted. Additionally, the practical 
ramifications of the recent 
developments in this area of labor 
relations law will be discussed as 
they apply to the practicing 
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attorney involved in public sector 
collective bargaining negotiations. 

In Escambia County Education 
Association and School Board of 
Escambia County,’ PERC found 
that the public employer had 
negotiated in bad faith with the 
employees’ certified bargaining 
agent in violation of F-.S. 
§$447.501(1)(c). The standard for 
determining such violations, as set 
forth by PERC,’ involves 
consideration of the parties’ 
conduct throughout the bargaining 
process. Thus, the “totality of the 
circumstances,” rather than any 
single event, can determine 
whether a party has negotiated in 
good faith. 

While the Escambia decision sets 
forth in detail the findings of fact as 
to what transpired during the 
bargaining in that case and it was 
upon the entire set of facts that 
PERC based its decision, several 
specific forms of conduct were 
emphasized. Specifically, PERC 
concluded that the employer had 
avoided arriving at a collective 
bargaining agreement, in part, by 
asserting an overly restrictive 
definition of what issues it 
considered negotiable. Another 
indicator of bad faith specifically 
discussed in the Escambia decision 
was the employer’s insistence that it 
would agree only to a total contract 
rather than individual parts, 
followed by its repeated recisions 
of tentative agreements on 
numerous proposals. PERC also 
stated that the employer refused to 
bargain by failing to provide the 
union with relevant informatidn 
during negotiations.!° In taking this 
position, PERC specifically 
adopted the standard applied in the 
private sector by the National 
Labor Relations Board,!! (NLRB). 
The last three aspects of the 
negotiations given attention by 
PERC were the employer’s 
“constant failure to attend 
scheduled meetings and constant 
late arrivals,” the circumventing of 


lobor law 


the union by direct communica- 
tions with employees, and the 
employer’s position on the cost of 
dues deductions which was 
described as “unreasonable.”!” 

It is significant that in PERC’s 
next definitive decision on good 
faith bargaining several of the same 
types of conduct were present. In 
Duval Teachers United v. Duval 
County School Board,'* the 
commission again focused on 
several previously emphasized 
factors as indicia of bad faith 
bargaining: (1) communication 
directly with employees during 
negotiations; (2) failure to 
provide relevant information 
sought by the opposing party; 
(3) failure to attend or cancelling 
scheduled meetings; and 
(4) entering negotiations with a 
fixed view as to the non- 
negotiability of topics. In varying 
forms, all four types of conduct had 
been criticized in the Escambia 
decision. Again the commission 
emphasized that the standard, or at 
least a standard, for determining 
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the presence or absence of good 
faith bargaining is an examination 
of a party’s total conduct during the 
course of negotiations. In Duval, 
however, PERC indicated the real 
issue was a party’s intent during 
negotiations: Did the party 
approach the bargaining table with 
an open mind and a sincere desire to 
reach an agreement? An 
examination of a party’s total 
conduct may serve as the means to 
determine this intent. The four 
types of conduct mentioned above 
were merely indicators of an intent 
to surface bargain rather than 
bargain in good faith. In Duval, 
PERC also found that the employer 
resorted to hypertechnical 
interpretations of agreed ground 
rules in order to make the discussion 
of issues more difficult, and 
continually manifested an attitude 
of hostility toward the union and its 
representatives.!> These six types of 
conduct taken as a whole formed 
the basis for PERC’s conclusion that 
the school board had violated 
section 447.501(1)(a) and (c) of the 
Act by refusing to bargain in good 
faith. 

In addition to identifying specific 
indicia of bad faith bargaining, the 
Duval opinion is helpful to the 
practitioner for its discussion of the 
required scope of negotiations.'® 
According to the decision, the 
employer negotiator refused to 
discuss numerous union proposals, 
including one on discipline and 
discharge, on the ground that these 
proposals were nonnegotiable as 
infringing upon inherent 
management rights. 

PERC enumerated a concept 
within which all bargaining 
proposals are seen as falling 
somewhere along a line or 
continuum. One end of the 
continuum represents items which 
are clearly negotiable with the other 
end representing those that are 
clearly management prerogatives 
and not negotiable. PERC stated 
essentially that unless a proposal is 
clearly nonnegotiable on its face 


(e.g., a proposal that the employer 
completely relinquish the power to 
discharge employees), the 
employer must discuss and explore 
the proposal for impact and exact 
language before the employer can 
call it nonnegotiable and refuse to 
negotiate on it on that basis. Under 
its “continuum theory” the 
commission appears also to say that 
there is an area of overlap between 
management rights and matters 
falling within “wages, hours and 
conditions of employment” as to 
which a union has bargaining rights. 
These “areas of overlap” are open 
to negotiation to some extent. For 
example, the commission said that 
the union is entitled to negotiate for 
language to insure that employers 
do not exercise management rights 
in an arbitrary manner. 


In a later case arising out of the 
same negotiations, Duval County 
School Board v. Duval Teachers 
United,'7 the commission 
considered unfair labor practice 
charges filed against the union by 
the school board. The school board 
charged the union with refusing to 
bargain where the union negotiator 
walked out of several negotiating 
sessions and was unavailable for a 
two-week period during negotia- 
tions. The PERC opinion stated that 
no precise formula could be used to 
determine if the statutory 
requirement of meeting at 
reasonable times and bargaining in 
good faith had been met. The 
totality of the parties’ conduct must 
be examined. Therefore, the 
commission held that a finding of 
failure to bargain could not be 
predicated on a party’s failure to 
meet on a number of dates if a 
sufficient number of meetings were 
held and if some justification for the 
failures existed. Likewise, the 
commission viewed the union 
representative's walking out of 
negotiations as not indicative of 
refusing to bargain in good faith 
when viewed within the totality of 
the circumstances.'® 


During the 1977 session of the 
Florida Legislature, union 
representatives submitted two 
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proposals for statutorily defining 
good faith bargaining, both of 
which contained long lists of 
specified conduct. Before the 
legislative committee, PERC took 
the position that such a definition 
should be left to the commission 
and the courts, as had been the 
practice under the NLRA. Despite 
PERC’s position, the legislature 
passed a bill, now signed by the 
Governor, amending the Act which 
included a definition of good faith 
bargaining.'® However, the 
statutory definition seems to be 
more legislative lip service than 
substantive change in the law as 
interpreted by the commission’s 
decisions. In fact, the statutory 
definition is in large part a summary 
of PERC’s Escambia and first 
Duval decisions. The definition 
provides that the commission shall 
consider the “total conduct” of the 
parties as well as specific incidents 
of alleged bad faith bargaining. The 
statute sets out seven types of 
conduct which are indicative of bad 
faith. Six of these had been so 
identified by the commission in 
Escambia, the first Duval, or both: 
(1) failure to meet at reasonable 
times; (2) establishing unreason- 
able restrictions as a prerequisite to 
bargaining; (3) failure to discuss 
bargainable issues; (4) refusing to 
provide requested information; 
(5) negotiating directly with 
employees; and (6) refusing to 
reduce a total agreement to writing. 
The statute also identifies refusal to 
negotiate because of an unwanted 
person on the opposite team as an 
indicator of bad faith. Under the 
new definition the commission is 
not limited to these examples and 
will likely identify other types of 
conduct as cases come before it. 

As a result of the new statutory 
definition of “‘good faith 
bargaining” and the PERC opinions 
which address that issue, the 
practitioner should now be better 
able to advise a participant in 
public negotiations on its 
obligations and conduct during 
negotiations. 

One of the most significant 
developments is the rather explicit 
adoption by both the legislature 
and PERC of precedent established 
under the National Labor Relations 
Act. Through some 40 years of 
decisions, the courts and the NLRB 
have established a well-developed 
body of case law which addresses 
not only the general principle of 
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good faith bargaining, but also 
many of the specific factual 
situations which arise. Indeed, 
support for each of the indices of 
good faith bargaining which appear 
in the foregoing PERC decisions 
and statute can be found in 
decisions under the NLRA.”° 

More significantly, PERC has 
also adopted the general “concept” 
of good faith bargaining which has 
emerged under the NLRA, and in 
the Duval case PERC cited at 
length from the Fifth Circuit's 
discussion of the issue in NLRB v. 
Herman Sausage Co.*! 

In its pure form, the principle of 
good faith bargaining does not 
require a party in negotiations to 
make any concessions or agree to 
any particular item proposed by the 
other side. As a practical matter, 
however, the absence of 
meaningful concessions could in a 
given case result in a party being 
found guilty of bad faith 
bargaining. This is particularly true 
when there exists independent 
evidence of bad faith, such as the 
types of conduct in which PERC 
found the employers engaged in 
Escambia and Duval cases. 

Of particular significance is the 
“extraordinary” remedy prescribed 
by PERC for the violation in the 
Duval case. Not only was the school 
board ordered to bargain in good 
faith in the future, but it was 
required to bargain over retroactive 
economic benefits back to March 
1976, when the union originally 
requested bargaining.*? While the 
employer was, per se, placed under 
no compulsion to grant retroactive 
increases and while it is yet to be 
seen if a court will enforce the 
order, further charges and litigation 
would likely result from a 
continued refusal to grant 
retroactive improvements. Thus, 
PERC has taken a firm stand on this 
issue of bad faith bargaining, and 
any employer or union which is 
found guilty seems to have more to 
fear than a slap on the wrist. 

Another aspect of PERC’s 
decisions which is worthy of 
mention is the requirement that the 
parties negotiate as to the 
“negotiability” of a particular issue. 
As has been discussed, PERC 
described its theory in the context 
of issues falling along a continuum 
between those which are clearly 
nonnegotiable and those which are 
clearly negotiable. The practical 
effect of this interpretation of the 
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bargaining obligation is that a party 
will have to be very certain of its 
position before designating any 
issue as nonnegotiable. On. this 
basis, negotiators should discuss the 
ramifications and the various 
interpretations of any proposal 
before it is declared nonnegotiable. 
However, a new statutory pro- 
vision® requires PERC to accept 
and expeditiously dispose of 
petitions posing questions as to the 
scope of negotiations. The 
application of this new statute 
would appear to be difficult if the 
negotiability of a particular issue 


depends on the parties’ exploration 
and discussion of it. Oo 
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Stat. §447. 202(17) provides: 
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common accord. It shall include an 
obligation for both parties to actively 
participate in the negotiations with an open 
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come to an agreement. In determining 
whether a party failed to bargain in good 
faith, the commission shall consider the total 
conduct of the parties during negotiations as 
well as the specific incidents of alleged bad 
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faith. Incidents indicative of bad faith shall 
include, but not be limited to, the following 
occurrences: 


(a) Failure to meet at reasonable times and 
places with representatives of the other 
party for purpose of negotiations. 


(b) Placing unreasonable restrictions on 
the other party as a prerequisite to meeting. 


(c) Failure to discuss bargainable issues. 


(d) Refusing, upon reasonable written 
request, to provide public information, 
excluding work products as defined in s. 
447.605. 


(e) Refusing to negotiate because of an 
unwanted person on the opposing 
negotiating team. 

(f) Negotiating directly with employees 
rather than with their certified bargaining 
agent. 

(g) Refusing to reduce a total agreement to 
writing.” 

%” See, e.g., Sweeney and Co., Inc., 437 
F.2d 1127, 76 LRRM 2321 (5th Cir. 1971) 
(totality of the circumstances test); United 
Steelworkers of America, 390 F.2d 846, 64 
LRRM 2450 (D.C. Cir. 1967) (failure to 
discuss bargainable issues); Pepsi-Cola 
Bottling Co., 449 F.2d 824, 78 LRRM 2481 
(5th Cir. 1971) (negotiating directly with 
employees); Hilton International Co., 187 
NLRB 947, 76 LRRM 1199 (1971) (rescinding 
tentative agreement); Udylite Corp., 183 
NLRB 163, 76 LRRM 1850 (1970) (failure to 
attend scheduled meetings); Adrain Daily 
Telegram, 214 NLRB 1103, 88 LRRM 1310 
(1974) (unreasonable restrictions on 
bargaining); Acme Industrial Co., 385 U.S. 
432 (1967) (refusing to provide information); 
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North American Broadcasting Co., 225 
NLRB No. 6, 93 LRRM 1022 (1976) 
(unwanted person in negotiating room); 
Joseph Strong, 393 US. 357 (1969) (refusing 
to reduce a total agreement to writing). 

21 975 F.2d 229, 45 LRRM 2829, 2830 (5th 
Cir. 1960). 
“The obligation of the employer to bargain 
in good faith does not require the yielding of 
positions fairly maintained. It does not 
permit the Board, under the guise of finding 
of bad faith, to require the employer to 
contract in a way the Board might deem 
proper. Nor may the Board...‘directly or 
indirectly compel concessions or otherwise 
sit in judgment upon the substantive terms of 
collective bargaining contracts ...’ for the Act 
does not ‘regulate the substantive terms 
governing wages, hours and _ working 
conditions which are incorporated in an 
agreement.’ (Citations omitted). 
“On the other hand while the employer is 
assured these valuable rights, he may not use 
them as a cloak. In approaching it from this 
vantage, one must recognize as well that bad 
faith is prohibited though done with 
sophistication and finesse. Consequently, to 
sit at a bargaining table, or to sit almost 
forever, or to e concessions here and 
there, could be the very means by which to 
conceal a purposeful strategy to make 
bargaining futile or fail. Hence, we have said 
in more colorful language it takes more than 
mere ‘surface bargaining’ or ‘shadow boxing 
to a draw,’ or ‘giving the Union a runaround 
while purporting to be meeting with the 
Union for purposes of collective 
bargaining.” (footnotes omitted) 


2 3 FPER 96, 102. 
23 Fia. Stat. §447.207(7). 
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By J. Ronald Skipper 


The most important change for 
estate planners made by the Tax 
Reform Act of 1976! is the new rule 


for determining the basis of 
property received from decedents 
dying after 1976.* 

Prior to the Act, the basis of 
property acquired from a decedent 
was its fair market value on the date 
of death or the alternate valuation 
date, if that date was elected for the 
valuation date.* Because of this 
increase in basis, the tax 
consequences were different for 
someone who sold his assets during 
his lifetime rather than retaining the 
assets until his death. Naturally, this 
“loophole” has benefited the 
wealthy more than the persons with 
smaller estates. Since one of the 
purposes of the Act was to provide 
substantial relief for modest-sized 
estates, it is not surprising that 
Congress has ended this avoidance 
of income tax on appreciated 
property by adding new Section 
1023 entitled “Carryover Basis for 
Certain Property Acquired from a 
Decedent Dying after December 
31, 1976.” 

The Technical Corrections Act of 
19774 was introduced in the House 
of Representatives on April 28, 
1977. At the time this article is being 
written, the Corrections Act has not 
been voted on by the Ways and 
Means Committee. This bill, whose 
purpose is to clarify Congressional 
intent, proposes technical changes 
which are substantive in nature. 
The major change concerning 
tangible personal property 
proposed by this bill which affects 
carryover basis property will be 
discussed in this article. However, 
other provisions which merely 
answer esoteric questions raised by 
commentators are not discussed 
due to the length limitations of this 
article. 

The unified rate schedule for 
estate and gift taxes will reduce the 
amount of estate taxes that will be 
paid in the future. In 1981, when the 
maximum credit of $47,000 will 
become effective, the Report of the 
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Committee on Ways and Means 
(“House Report”) estimates that the 
decrease ia estate taxes will be 
approximately $1.1 billion. 
However, as a result of the income 
tax on carryover basis property, the 
House Report estimates that there 
will be an increase in revenue of 
$479 million in 1982.6 The House 
Report estimates that the revenue 
gain from the carryover basis 
provisions in approximately 18 to 20 
years will more than offset the 
revenue loss resulting from the 


- changes in the estate and gift taxes 


under the Act.’ 

The starting point in discussing 
carryover basis property is defining 
the term.’ Carryover basis property 


> is all property which is acquired or 


passed from a decedent other than 
the following: 

1) Items that are considered “gross income 
in respect of a decedent” under Section 691; 
2) Proceeds of insurance on the decedent's 
life taxable under Section 2042; 

3) Survivor's taxable interest in a joint and 
survivor annuity taxable under Section 72; 
4) Payment under a deferred 
compensation plan or stock option plan, if 
taxable to the decedent’s beneficiaries; 

5) Stock in a foreign personal holding 
company; and 

6) Property includable in the decedent’s 
gross estate by virtue of being a transfer 
made within three years of death (Section 
2035), or a revocable transfer (Section 2038) 
or a general power of appointment (Section 
2041). Property included from these sections 
property if the property has n dispos 
of before the death in a 
transaction where gain or loss is 
recognizable. 

In addition, certain household 
and personal effects may also be 
excluded from the definition of 
carryover basis property. 
Household and personal effects will 
not be considered carryover basis 
property if the personal 
representative: (1) has made a 
timely election (filed by the date for 
filing the estate tax return including 
extensions) to claim an exclusion; 
and (2) has designated the items 
which are not to come within the 
carryover basis property rules.® The 


tax law notes 


fair market value of all such assets 
to be considered noncarryover 
basis property is limited to $10,000. 
Essentially, these assets are still 
governed by Section 1014, which 
means they will receive a “step-up” 
in basis at the decedent’s Paw 4 but 
not beyond the total of $10,000. To 
determine loss on household and 
personal effects, the basis is the fair 
market value on the appropriate 
valuation date. A controversy is 
certain to arise as to what 
constitutes “household and 
personal effects.” The House 
Report stated that generally these 
items would include clothing, 
furniture, sporting goods, jewelry, 
stamp and coin collections, 
silverware, china, crystal, cooking 
utensils, books, cars, televisions, 
radios and stereo equipment."° It is 
hoped that regulations will 
expound upon this point. 

The starting point for 
determining the basis for inherited 
carryover basis property after 1976 
will be the decedent’s adjusted 
basis.!! If that basis is unknown, the 
property’s fair market value on the 
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date or approximate date of 
acquisition may be substituted.!* 
The decedent’s adjusted basis is 
subject to four possible 
adjustments. These are as follows: 
(1) “fresh start” adjustment; 
(2) federal and state tax 
adjustment; (3) $60,000 minimum 
basis adjustment; and (4) _ state 
succession tax adjustment. Any 
adjustments to carryover basis 
property are to be made in the 
order stated. 

To avoid income taxation of 
appreciation prior to January 1, 
1977, the first adjustment allows a 
“fresh start” to the December 31, 
1976 value.'* Theoretically, this 
continues the old stepped-up basis 
for appreciation accruing prior to 
January 1, 1977. The decedent's 
adjusted basis of property owned 
on December 31, 1976, is increased 
by the amount by which the fair 
market value on December 31, 
1971, exceeds its adjusted basis on 
that date. This increase applies for 
computing a gain, but not a loss.'4 


Fresh Start Adjustment - 
Marketable Bonds or Securities 


The “fresh start” adjustment 
depends upon whether the 
carryover basis property is a 
marketable bond or security. A 
marketable bond or security is 
defined as one which is a “securitv 
for which, as of December 197t, 
there was a market on a stock 
exchange, in an over-the-counter 
market, or otherwise.” There has 
been some speculation as to the 
meaning of the words “or 
otherwise.” Regulations will 
probably answer some questions 


and possibly create some new 
questions. Presently, marketable 
bonds and securities do not include 
closely held corporate stock. All 
other carryover basis property is 
property other than a marketable 
bond or security.'® This only applies 
for purposes of determining a 
gain.'” When determining a loss, the 
basis is the decedent’s adjusted 
basis.!8 

This can result in transactions in 
which there is no gain or loss. For 
example, assume decedent, who 
died on January 1, 1982, had 
purchased 100 share of Widgets, 
Inc., on January 1, 1973, for $25 per 
share. Further assume the fair 
market value on the date of death 
was $100 and the fair market value 
on December 31, 1976, was $50 per 
share. The basis to the heirs is 
per share if the stock is 
subsequently sold by the heirs for 
mane Gen $50 per share. If the heirs 
sell at $25 per share, the decedent's 
basis is carried over. If the stock is 
sold at a price between $25 and $50 
per share, there is no gain or loss. 
Applicable here is the normal estate 
tax valuation procedure which is 
the mean between the high and low 
for traded securities, or the bid 
price (net asset value) for mutual 
funds, or quotations from brokers 
for municipal bonds.!® 


Fresh Start Adjustment - Other 
Property 


For property other than 
marketable bonds or securities, the 
adjustment is much more complex. 
To avoid requiring appraisals on all 
property being held on December 
31, 1976, all other carryover basis 
property is required to be valued 
under a special valuation method. 
This method attempts to make an 
equitable adjustment for the value 
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of the property through December 
31, 1976. This method assumes that 
any appreciation occurring since 
the decedent purchased the 
property until his death occurred at 
the same rate over the entire time 
that the decedent held the property. 
Obviously, this is not realistic; 
however, no formula could 
produce the exact value as of 
December 31, 1976. 


The pre-1977 appreciation is 
calculated by multiplying by a 
fraction the total amount of 
appreciation over the entire period 
the decedent held the property. 
The numerator of the fraction is the 
number of days that the property 
was held by the decedent prior to 
1977 and the denominator is the 
total number of days that the 
property was held by the 
decedent.”° 


The total amount of appreciation 
used in the computation is 
determined by subtracting the 
decedent’s adjusted basis on the 
date of the decedent’s death from 
the fair market value of the 
property on that date.?! Even if the 
alternate valuation date is used for 
estate tax purposes, only the date of 
death value is used for this 
computation. However, if the 
special rules for the valuation of 
farms or other real property of 
closely held businesses are used for 
estate tax purposes, this special 
value is used in this computation.®® 

Under this valuation method, the 
amount of the increase in basis is the 
total of: (1) the amount of all 
depreciation, amortization or 
depletion allowed or allowable 
with respect to the property during 
the period the decedent is treated as 
holding the property prior to 
January 1, 1977; and (2) the 
portion of appreciation on the asset 
since its purchase that is assumed to 
have occurred during the period 
that the decedent is treated as 
holding the property prior to 
January 1, 1977.% 

For an example, assume 
decedent died owning an 
apartment building that cost 
$100,000 and whose fair market 
value on the date of death was 
$250,000. Decedent owned the 
building for 4000 days, 3000 of 
which were before 1977. The total 
depreciation allowed or allowable 
up to the date of death equals 
$20,000. Assuming these facts, the 
computation of the fresh start basis 
is as follows: 
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Fair market value at dateof death $250,000 
Adjusted basis at date of death (cost 
less accumulated depreciation $100,000 


less $20,000) (carryover basis) 80,000 
Excess of FMV over adjusted 

basis $170,000 
Depreciation at date of death 20,000 


Total appreciation in value (excess FMV 
over adjusted basis less 


depreciation) $150,000 
veliker of days in holding period before 


1977 
Number of days in total holding 

period 4,000 
Fraction is 3,000 divided by 4,000= ___.75 
Appreciation in value of property before 

1977 is .75 X $150,000 $112,500 
Depreciation attributable to holding 

period before 1977 is .75 X 20,000 15,000 
Adjustment to basis (appreciation in 

value and depreciation taken before 


1977) 127,500 
Carryover basis 80,000 
New basis for determining gain $207,500 


The Corrections Act adds a new 
paragraph, section 1023(h)(3), 
entitled “Minimum Basis for 
Tangible Personal Property.” The 
purpose of this addition is to 
recognize the possibility that the 
personal representative may not 
have the decedent’s cost basis for 
tangible personal property. This 
Act provides a formula by which 
the fresh start adjustment can be 
calculated without knowing the 
decedent’s cost basis. Using the 
proposed formula, only the fair 
market value on the decedent’s 
death is required. The new basis is 
calculated by discounting the date 
of death value by an assumed rate 
of approximately 8 percent per year 
for those months the asset was held 
after December 31, 1976.%4 

After the “fresh start” adjustment 
is made for carryover basis 
property, the following adjust- 
ments are to be made as discussed 
below. 


Federal and StateTax Adjustment 


Section 1023(c) provides for an 
adjustment which is an increase in 
basis for federal and state estate 
taxes attributable to appreciation. 
This applies only to post-1976 
appreciation since pre-1977 
appreciation has already been 
“sheltered” from double taxation 
by the “fresh start” provisions. The 
purpose of this adjustment is to 
prevent a portion of the 
appreciation from being taxed once 
for estate tax purposes and again for 
capital gain purposes. After the 
“fresh start” adjustment is made, 
the basis of each carryover basis 
property asset is increased by a 
portion of the federal and state 
estate taxes paid by the estate 
attributable to the property’s net 
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appreciation. The adjustment for 
each carryover basis asset is 
calculated by multiplying the net 
federal and state tax reduced by all 
credits by a fraction where the 
numerator is the amount of net 
appreciation in value of the asset 
and the denominator is the fair 
market value of all property 
“subject to tax.” If we continue our 
apartment house example which is 
calculated above, we need to 
assume some _ additional facts. 
Assume the total amount of federal 
estate taxes paid was $8,235, the 
total gross estate was $700,000, and 
e€ maximum marital deduction 
allowed was $350,000. The 
computation is as follows: 


Fair market value on the date of death for the 


s carryover basis after the fresh start 
adjustment 207,500 
Post-1976 appreciation $ 42,500 
Gross estate $700,000 
Less property not subject to tax (marital 
deduction) 350,000 


Fair market value of property subject to 
tax 


Estate tax paid (include maximum 

credit payable to the Florida Department of 
Revenue) 8,235 
Times post-1976 appreciation 42,500 
Divided by fair market value of property 
subject to tax 350,000 
Equals federal and state tax adjustment for 
the apartment 

Plus fresh start adjustment 
Plus decedent's adjusted basis 80, 


Heirs basis prior to the adjustments 
described below 


127.500 
208,500 


$60,000 Minimum Basis 
Adjustment 


After the fresh start adjustment 
and the adjustment for federal and 
state estate taxes attributable to 
appreciation are made, if the basis 
of “appreciated carryover basis 
property” that would have resulted 
in a gain (if the decedent, 
immediately before his death, had 
sold the asset) is not equal to or 
more than $60,000, it can be 
increased according to the 
following formula:* 


Net appreciation in value of $60,000 less 
each appreciated carryover Aggregate 
basis X basis of 
Net appreciation in value of all carryover 
all carryover basis property basis property 


The basis of any property which 
is a personal or household effect 
(and is not covered by the election 
to be treated as noncarryover basis 
property) is given a basis not 
greater than fair market value.” 

The purpose of the $60,000 
minimum basis adjustment is to 
minimize the effect of the 
carryover basis rules on 
beneficiaries of small estates. Only 
carryover basis property enters into 
the computation. Therefore, 
noncarryover basis property, é.g., 
life insurance death proceeds or 
personal and household effects 
designated by the executor as 
noncarryover basis property, is not 
included. 

For an example, assume an estate 
consists of the following items with 
the indicated fair market value on 
the date of death: (1) life 
insurance proceeds $50,000; 
(2) marketable bonds (basis 
$40,000) $80,000; and (3) house- 
hold effects (basis $5,000) $8,000. 

Life insurance is specifically 
excluded from the definition of 
carryover basis items. Assuming the 
appropriate election is made, the 
household effects will not be 
treated under carryover basis rules 
(and will thus receive a step-up in 
basis to the $8,000 fair market 
value). Marketable bonds are 


therefore the only carryover basis 
property in the estate. Since the 


$40,000 basis of the bonds is less 
than $60,000, the basis can be 


increased as follows: 
X $60,000 minus $40,000 


Thus, the bond’s basis would be 
increased by $20,000 to $60,000. 
This formula has the effect of 
allocating the $40,000 between or 
among the assets when there is 
more than one carryover basis 
property asset and the aggregate 
basis for all the carryover basis 
property is less than $60,000. 


State Succession Tax Adjustment 


If the recipient of appreciated 
carryover basis property actually 
pays a state estate, inheritance, 
legacy, or succession tax, for which 
the estate itself is not liable, then 
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after the other three adjustments, 
the carryover basis property will be 
further increased as follows:?’ 


Total succession 
and inheritance 
taxes paid by 
transferee 


Net appreciation in value of asset 
subject to state succession and 
inheritance tax 

F.M.V. of all property acquired 
by recipient subject to state 
succession and inheritance taxes 
paid by recipient 


This adjustment will not be made 
for estates of Florida residents 
where there are no assets in foreign 
states subject to tax in that 
jurisdiction since Florida has no 
taxes to be paid by the transferee. 


Other Considerations 


There are several principles 
which must be followed in 
calculating the adjustments 
discussed above. 

(1) The adjustments for federal 
and state taxes paid by the estate 
and by the recipient of the property 
are allowed only if the decedent’s 
adjusted basis in such assets is less 
than fair market value.** In making 
the $60,000 minimum basis 
adjustment, the basis of all 
carryover basis property is 
aggregated to determine if $60,000 
is reached, but an adjustment is 
allowed in the basis of only those 
assets in which the decedent’s basis 
is less than fair market value.” 

(2) Only property which is 
“subject to tax” is taken into account 
for purposes of calculating the 
second and fourth adjustments for 
taxes discussed above. No 
adjustment for taxes paid will be 
made with respect to assets which 
do not occasion tax. Specifically, 
property which qualifies for a 
charitable or marital deduction is 
not “subject to tax.”°° The House 
Report contemplates that 
regulations will be issued to 
implement this provision which will 
provide that only property actually 
used to fund charitable and marital 
bequests is “not subject to tax.”3! 

(3) Consistent with the theory 
of providing adjustments only to 
assets which are “subject to tax,” 
“fair market value” is the value as 
determined for estate tax 
purposes.** For example, if an 
election is made to use the alternate 


value or the special value for farm 
or closely held corporate real 
property, such value shall be used in 
the carryover basis provisions as 
well. However, the statute does 
provide for an exception.** When 
computing the appreciation for 
carryover basis property other than 
marketable bonds or securities, the 
alternate valuation is not to be used. 
Also consistent with this concept, if 
any asset is subject to a mortgage or 
other indebtedness which is not an 
obligation of the estate, the fair 
market value of such asset for 
these purposes will be diminished 
by the amount of the mortgage or 
indebtedness. 

If there is substantial 
improvement of any property, such 
improvement shall be treated as a 
separate asset for purposes of the 
carryover basis provisions.** The 
House Report also suggests that a 
recipient is to stand in the shoes of 
the decedent with respect to an 
recapture or other provisions whith 
would require gain to be taxed as 
ordinary income.* Regulations will 
be issued to explain these points. 


The carryover basis provisions 
will have a number of important 
implications to the estate planner. 
Unfortunately, the scope of this 
article precludes a discussion of 
these changes. However, two 
points must be at least mentioned. 
First, personal representatives will 
have to establish the adjusted basis 
of each asset immediately prior to 
death. Record keeping and date 
gathering needs to be improved. 
Personal representatives now must 
establish: (a) decedent’s cost or 
other basis; (b) value as of 
December 31, 1976, for marketable 
bonds and securities; (c) date of 
death value; and (d) alternate 
valuation date value. Secondly, 
since the ultimate sale price will not 
be known on a distributed asset, 
apparently the personal representa- 
tive will have to calculate and 
report two different possible basis 
for any asset held on December 31, 
1976, which qualifies for the “fresh 
start” adjustment. One basis would 
be used in the event of sale at a gain 
and one would be used in the event 
of sale at a loss where the “fresh 
start” adjustment is not made. 
Personal representatives are 
required to provide the IRS and 
devisees with certain basis 
information on carryover basis 


property.*” Until regulations are 


promulgated, the exact information 
and the time such information is 


required to be given is not known. 
There is a $100 penalty per failure to 
provide the IRS with the required 
information with a maximum of 
$5,000. In addition, there is a $50 
penalty per failure to provide a 
devisee with the required 
information with a maximum of 
$2,500.58 This information is 
required to be given even though no 
federal estate tax return is required 
to be filed. 

Along with the other changes 
made by the Act and the proposed 
Corrections Act, we must consider 
the far-reaching effects the 
carryover basis provisions will have 
in the planning of an estate. 
Obviously our old planning 
techniques must be changed. After 
considering the many effects of the 
Act and the proposed Corrections 
Act one must ask himself the 
question, “Is this tax reform?” 
Unfortunately, the answer is “No!” 
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Summary of Opinions on Judicial Conduct 


The Committee on Standards of 
Conduct Governing Judges 
responds to your recent inquiry ... 
in which you seek to know whether 
this committee yet adhered to the 
recommendation of the Committee 
on Standards of Judicial Conduct 
relative to six specific points, viz: 


1. That an incumbent judge 
should not attend a political party 
fund-raising affair. 

2. That an incumbent judge 
should not attend a testimonial for 
an announced political candidate. 

3. That an incumbent judge 
should not attend a testimonial for 
another judicial officer seeking 
election. (Did not receive 
unanimous committee approval.) 

4. That one who intends to seek 
a judicial position, but does not now 
presently hold one, should not 
attend any of the functions above 
outlined. 

5. A judicial candidate seeking 
election or re-election may attend 
political forums or rallys where 
other candidates are in attendance. 

6. The wife of a judicial 
candidate is bound by same 
standards. 


Commenting on each of the 
above, a majority of the committee 
is of the view that: 

1. An incumbent judge should 
not attend a political party fund 
raising affair unless the affair is one 
to which all candidates are afforded 
an opportunity to attend and speak 
and the incumbent judge is a 
candidate for re-election. 

2. An incumbent judge should 
not attend a testimonial for an 
announced political candidate if the 
testimonial is for the purpose of 
raising funds for such candidate or 
is a purely political affair. A judge is 
not precluded from attending such 
an appreciation function or a 
testimonial function for any person 
whether an announced political 
candidate or not, if the testimonial 
or appreciation function is a bona 
fide appreciation or testimonial 
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function and not sponsored by a 
political party. 

3. As to whether an incumbent 
judge should attend a testimonial 
for another judicial officer seeking 
re-election, the committee is of the 
same view expressed in the 
preceding paragraph. 

4. One who intends to seek a 
judicial position, but does not 
presently hold one, is bound by the 
same conditions as a_ judicial 
officer. 

5. A judicial candidate seeking 
election or re-election may attend 
political functions or rallys where 
other candidates are in attendance. 

6. Because of the amendment to 
Canons 2B, 3C(2),5C(4),5C(5) and 
7B(1)(a) of the Code of Judicial 


judicial ethics 
Conduct and the commentary 
following Canon 7 adopted by the 
Supreme Court on August 3, 1976, a 
judicial spouse is completely free of 
any restrictions except that, as the 
commentary following Canon 7 
indicates “Any political activity 
engaged in by members of a judge’s 
family should be conducted in the 
name of the individual family 
member, entirely independent of 
the judge and without reference to 
the judge or to his office.” 


A. Boyer 
Chairman 


Committee on Standards of 
Conduct Governing Judges 


Miami, Florida 33131. 


Notice to all State and Local Taxation Practitioners 


The Tax Section is soliciting written expressions of views from 
attorneys practicing in the state and local taxation area, with regard to 
the need for changes in those provisions of the Florida Constitution 
which bear on finance and taxation. 


Subject to procedures of the Board of Governors, the Tax Section 
intends to prepare and deliver appropriate comments to the Florida 
Constitution Revision Commission, to assist it in its deliberations over 
the forthcoming constitution revision. In preparing those comments, the 
section will consider the views of all attorneys submitting the same in 
writing prior to November 15, 1977. Attorneys furnishing such views to 
the Tax Section will be furnished a copy of all views submitted by the 
Tax Section to the Constitution Revision Commission. 


Your written views should be addressed to: Tax Section Executive 
Council, c/o Richard H. Hunt, Jr., 1301 Alfred I. duPont Building, 
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“You miserable cad! Today’s your lucky 
day! I'm not looking for an ordinary 
villain like you. There’s a more despicable 
thief about who tricks unwary secretaries 
into forgetting to fill out all those blank 
spaces in ordinary probate form and 
steals their precious time spent Ic vking 
for those forgotten blank spaces!” 


SA 


| think we’re finally on the 
track, Watson; even though this 
villain’s blank spaces are almost 
impossible to find. Gad! Is there 
no end to the wiles of a poorly 
constructed form what with 
unequal spacing, ragged leading 
edge from being padded and a 
multitude of unorganized 
spaces. | hate to do it 
Watson, but we may have 
to call in extra help on this 
case. The profession is 
demanding Action!”’ 


“We've done it, Watson! By taking ao 
we've got that villain who's poor form has 
flustered many a legal eagle, till now. 
However, Watson, we must keep a watch 
on Action Forms, Inc. | suspect they have 
designs on the Probate Form Industry, 
what with that clean leading edge, type- 
writer spaced copy that’s in a different face 
for easy indentification of inserted 
material. But . . . all things considered, 
Watson, they did make their spaces flush 
left, easy to find, with fewer to fill!’ 


( 


“‘And besides, Holmes, 
they do use Olde 


English Titles!” 


Probate Forms 


Designed for the people who use 
them, by Action Forms, Inc., and 
conform to the latest Probate 
Codes. 


Economical cost includes — indi- 
vidual Probate Form package price 
(50 each) $3.00; complete set of 
62 Probate Forms (50 each) only 
$175.00. Please include a check 
with your order and save C.O.D. 
charges, include 4% sales tax in 
the state of Florida. Supply 
list/order form available for your 
convenience. 


ACTION FORMS, INC. 
P.O. Box 65 
109 S. Garden 
Clearwater, FL 33517 
Phone 813 | 443-3803 
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Weighing Claimant’s Efforts to Find Employment 


By Stephen Marc Slepin 


Some revolutions are quietly 
effectuated, and may be in truth the 
efflorescence of existing principle. 

Case in point. 

It has long been the law that a 
claimant is not entitled to 
permanent total disability benefits 
per award by the judge of industrial 
claims absent a reasonable search 
for work within his physical 
limitations. 

It is the case, of course, that F.S. 
440 provides benefits for disability, 
and disability “means incapacity 
because of the injury to earn in the 
same or any other employment the 
wages which the employee was 
receiving at the time of the injury.” 
(F.S. 44.02(9)). In case of 
permanent partial disability, the 
JIC shall in the “all other cases” 
category of §440.15(3)(u), interpret 
disability to mean “either physical 
impairment or diminution of wage- 
eaming capacity, whichever is 
greater.” 

The Industrial Relations 
Commission in Jim’s Harvesting v. 
Lawson, IRC Order 2-3176 (1977) 
— another “per curium” opinion — 
has declared: 

. some effort must be made to find 
employment within a claimant’s limitations 
to establish loss of wage earning capacity. 
In that case, the JIC had awarded 
compensation for permanent total 
disability, but the principle 
enunciated by the Industrial 
Relations Commission is that the 
establishment of “loss of wage 
earning capacity” requires “some 
effort” to find employment within 
the claimant’s limitations. Those 
limitations have, of course, 
progressively been defined on 
appeal rather than by the trier of 
fact. See, dissent of Senior Judge 
Carroll, Proefke-Nielsen Construc- 
tion Co. v. Siver, IRC Order 2-3032 
(1977). What of a 25% permanent 
partial disability, only 24% of which 
is anatomical? 

Incidently, the cogency of Judge 
Carroll’s lawyer-like reasoning is 
displayed no more effectively than 
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in Drake v. Barber, IRC Order 2- 
3146 (1977) where what might 
otherwise be deemed merely the 
appellate panel’s disagreement 
with the trial judge’s decision is 
transformed into a matter of law 
most effectively. See also, in this 
genre, Judge Canaday’s special 
opinion in Dade County Board of 
Commissioners v. Picharello, IRC 
Order 2-3163 (1977). 

In a related area, in Errol Estates 
Limited v. O’Neal, IRC Order 2- 
3031 (1977), Judge Carroll, writing 
for the Commission made crystal 
clear that the Commission accepts 
without qualm the novel teaching 
of the Florida Supreme Court in 
Mahler wv. Lauderdale Lakes 
National Bank, 322 So. 2d 507 (Fla. 
1975), by holding that: 


In gauging the effort made by this 
claimant to obtain employment in the open 
labor market within his physical abilities, the 
Judge was not in a superior position, as trier 
of fact, to this Commission. 


The commission, in sum, is truly 
the trier of fact and law respecting 
disability. The judges, as suggested 
by a raft of opinions written by the 
Supreme Court, principally 
authored by Mr. Justice England, 
and followed by the Commission in 
recent months, are apparently 
relegated to the level of hearing 
officers of the agency, i.e., the 
Commission. 


In view of this status, it is helpful 
to practitioners finally to have the 
IRC pull together two disparate 
and sometimes contradictory 
settled lines of case law in Cohen- 
Ager, Inc. v. Pierce, IRC Order 2- 
3173 (1977), having escaped the 
difficulties which gave rise to 
Bethencourt v. Poole & Kent Co., 
IRC Order 2-2215 (1973), cert. den. 
and Pierce v. Piper Aircraft Corp., 
279 So. 2d 281 (Fla. 1973). By virtue 
of the Supreme Court’s decision 
that even if the order of the JIC is 
based on competent and substantial 
evidence, the IRC may nevertheless 
reverse and remand it, the 
Commission has now finally 


merged two lines of tests into a 
single rule: 

Not only must the judge’s findings be 
supported by competent substantial 
evidence, but the findings set forth in the 
order must be adequate, in the context of the 
particular claim, to afford the reviewing 
authority a basis for intelligent review. 
Thus far, only the Bethencourt 
opinions had attempted to explain 
why the order of a JIC must be 
narratively consistent and 
explanatory. The IRC is supposed 
to have before it — and is supposed 
to have before it only — the judge’s 
order, the transcript of 
proceedings, and the briefs of the 
parties. (Actually, it still has before 
it and ought not to have before it the 
Workmen’s Compensation Bureau 
file, which wreaks havoc with 
prosecuting a claim when an 
extraneous matter is before the 
Commission for several months.) 
(See Rule 16, WCRP.) 

It is likely that the judge is held to 
the rendition of an explanatory and 
internally consistent order in an 
effort to minimize arbitrariness, 
inasmuch as he is not an elective 
official and cannot effectively be 
tested except as against the 
intelligence of his orders. 
Nevertheless, the shift of the law in 
recent years has been to IRC retrial 
of matters of fact as well as law, as 
noted in these columns, thereby 
rendering the obligation of more 
extensive and narrative orders a 
very nearly pointless one. What 
difference does it make, to choose 
the merest example, whether a 
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claims judge pinpoints and explains 
all of the job seeking efforts of a 
claimant—some of which he may 
give greater weight to than others, 
some of the testimony regarding 
which he may disbelieve or 
believe—when the IRC is 
authorized to retry the issue on 
appeal? The developing rules, 
accordingly, seem to be out of 
kilter: the judges seem to be held to 
greater obligations at the very time 
that their one-time exclusive 
authority to try the cause has been 
spun-off to the IRC. In this context, 
the reversals and remands for more 
elaborate findings of fact and 
explanations by the Judge — 
designed to expose the judge’s 
mental processes on the face of the 
order, as explained in one IRC 
remand—become manifestations 
of a game or, to ke more elegant, a 
systemic mandate extraneous to the 
realities of life. 

Some resolution of this problem 
by the Commission and court needs 
to be made. 


interlocutory Appeals 


In Ransford Fischer v. Agrico 
Chemical Company, IRC Order 2- 
3119 (1977), the Industrial Relations 
Commission dismissed an appeal as 
“premature” since the order 
appealed from was interlocutory. 
The Commission declared that 
although the application was 
dismissed, the Commission was 
“reserving the claimant’s right to 
raise objection thereto at the proper 
time.” As earlier noted in this 
column, the claimant never knows 
what the proper time is, nor would 
the employer/carrier know, 
thereby requiring any aggrieved 
party to take an appeal and suffer 
the time loss in an effort to have the 
Commission bestow upon the 
aggrieved party a “reservation” of 
some kind of right to object at a 
“proper time.” The Commission 
has never indicated whether the 
party need take that appeal in order 
to preserve that right, or may 
simply proceed to an expeditious 
disposition of the cause and 
preserve that right by some kind of 
objection filed with the JIC. , 

In Ransford, the JIC on 
December 9, 1976, denied the 
claimant’s motion to compel 


discovery. The Commission’s order 
was entered March 7, 1977, and it 
appears that the claimant will now 
return to trial in order to complete 
the trials without the discovery 
requested, raising his objection to 
the judge’s 1976 order “at the 
proper time.” This remains an area 
of the law in need of rectification by 
an appropriate and explanatory 
order of the Commission; a need 
intensified by the fact that the early 
Commission denials of interloc- 
utory appeals made it clear that the 
Commission would review 
prejudicial orders, but later denials 
indicated the Commission lacked 
“jurisdiction” of appeals from so- 
called interlocutory orders. 


New Commissioners 


New members of the IRC: Judge 
Tom Carroll (formerly Jacksonville 
JIC and later senior judge- 
coordinator) and Winifred 
Wentworth (formerly general 
counsel to the State Board of 
Education, chief of the tax section 
of the Department of Legal 
Affairs). Both are fine lawyers and 
should contribute greatly to the 
prompt disposition of cases and 
development of the law. Oo 
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Florida and Capital Punishment Post-Proffitt 


By Jack O. Johnson 


To set the stage for this note, let 
me briefly comment upon the 1972 
Furman case.' It should be recalled 
at that time the Supreme Court of 
the United States wrote a decision 
in which there were ten separate 
opinions, and the best legal minds in 
the whole country had difficulty in 
extracting from this decision the 
outlines of a state statute which 
could meet constitutional 
requirements regarding “cruel and 
unusual punishment.” North 
Carolina and other states believed a 
“mandatory” law was necessary, 
but Florida took a different route. 
What followed was four years of 
uncertainty, even though 35 states 
and the United States Congress 
proceeded to enact new capital 
punishment laws. 


The Office of the Attorney 
General in Florida, local 
prosecutors and defense counsel 
desired to present a case to the 
United States Supreme Court 
which could move us off “dead 
center,” so that we could acquire 
from the highest Court in the land 
the answer to the question of 
whether or not the Florida statute 
regarding capital punishment was 
valid. It may never be known why 
the Supreme Court of the United 
States selected the case of Charles 
William Proffitt from Florida to 
review early in 1976. We were 
puzzled, in part, because many of 
us had the feeling this was not the 
most atrocious homicide which had 
occurred in Florida since 1972. At 
any rate, we did obtain a decision 
announced on July 2, 1976, and we 
do have a more stable situation in 
Florida by reason of the holding 
that the Florida statute meets 
constitutional requirements 
regarding the death penalty. The 
decision dealt only with first 
degree murder. 

Coming to the situation as we 
now face it, the Gregg, Proffitt, 
and Jurek* decisions do indeed 
leave some questions unanswered, 
but the likely areas of further 
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constitutional litigation will not be 
discussed here. Essentially, the 
drama has been again focused on 
the trial stage. 


Capital Cases are Triple-Headers 


Under the Florida statutes 
regarding capital punishment we 
now have what can be termed a 
“triple-header” or three trials, one 
following the other, in those 
situations where there is a finding of 
guilty. It therefore becomes 
important both for defense counsel 
and prosecutors to prepare at the 
outset for these three separate 
matters, for they are indeed 
independent of each other. Since 
there is no prohibition against 
lawyers giving names to new 
procedures, let us distinguish these 
distinct matters as: (1) the verdict 
trial; (2) the jury-penalty trial; and 
(3) the judge-sentencing hearing. 
Trial (2) follows almost 
immediately after the verdict trial, 
before the same jury. Some have 
said this proceeding is in actuality 
more important than the trial that 
precedes it. 

It is recommended especially for 
defense counsel that in every 
capital case a four-man team be 
designated to process the three 
matters. There should be a chief 
counsel, and he should have an 
experienced investigator assigned 
to prepare for the verdict trial. The 
chief counsel should then assign the 
second lawyer to commence 
planning and working toward the 
jury-penalty trial and the judge- 
sentencing hearing. This second 
attorney should also have an 
investigator to assist him in the 
acquisition of evidence for this 
second proceeding. No defendant 
can receive competent assistance of 
counsel unless a_ considerable 
amount of work goes into the 
middle part of the three-element 
proceeding at the trial level. In 
every case in which there is a 
conviction, defense counsel should 
request a presentence investigation 


criminal law 


report by the Department of 
Offender Rehabilitation. To avoid 
surprise, the use of discovery can 
require the prosecutor to specify 
what of the eight aggravating 
circumstances he will rely on if he 
should seek the death penalty. 

It should be kept distinctly in 

mind that the jury, as to the 
sentencing procedure, must 
deliberate and render an advisory 
sentence based upon the following 
issue: 
In the event there are aggravating 
circumstances whether or not there are 
sufficient mitigating circumstances which 
exist to outweigh the aggravating 
circumstances. (It should also be noted that 
the jury is not required to render a 
unanimous verdict as to either the 
recommendation of the death sentence or 
life imprisonment; a majority vote will 
suffice.) See Section 921.141, F.S. 


It should be recalled that the 
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CRIMINAL LAW 


statute names eight possible 
aggrevating circumstances. 
Defense counsel should be 
prepared to submit evidence 
attempting to prove, if possible, 
that such aggrevating circum- 
stances as presented by the 
prosecution are not valid. The 
statute also names seven possible 
mitigating circumstances, and 
every effort should be made by 
counsel and his investigator to 
present evidence which would tend 
to show as many of the 
circumstances as may be found to 
exist. In a careful reading of the 
Gregg decision, it seems to provide 
that defense counsel should not be 
restricted in the submission of 
evidence to show mitigating 
circumstances even though such 
evidence is vague. The holding in 
Cooper v. State, 336 So.2d 1133 
(Fla. 1976) may be in conflict with 
this view, but no doubt the Gregg 
decision will be followed in 
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Florida. If so, we have thus 
presented a wide range of possible 
mitigating evidence which may be 
found admissible. On the other 
hand, evidence by the prosecution 
appears to be highly restricted, and 
it must be proved beyond a 
reasonable doubt, at least in 
Georgia. While we may not wish to 
show that the defendant attended 
Sunday school on a regular basis as 
a small boy, or that he truly loved 
his mother at one time, there are 
many areas in which we can 
develop evidence tending to show 
why such a defendant should not be 
executed. For example, the second 
possible mitigating circumstance 
reads as follows: “The capital 
felony was committed while the 
defendant was under the influence 
of extreme mertal or emotional 
disturbance.” We have thus a 
possible avenue of presenting 
expert testimony regarding any 
mental deficiency or impairment 
affecting the defendant, which 
would not amount to legal insanity 
under the M’Naghten Rule. 

Here are some ideas for other 
types of evidence which may be 
helpful to the defense during the 
penalty trial. Expert witnesses can 
present statistics proving that the 
death penalty does not deter 
murders. Prison wardens who have 
supervised executions can relate 
that executions effect brutal mental 
torture on the defendant and his 
family. Former inmates on death 
row who were pardoned or won 
appeals and now lead productive 
lives can offer living proof that no 
human is beyond rehabilitation. 
Prison chaplains and ministers can 
explain that the death penalty is 
contrary to moral and religious 
teachings. Family members of 
executed persons can relate the 
devastating and long-lasting effect 
of death inflicted by the state. 
Members of the defendant’s family 
can explain why their loved one 
should be spared. In some cases, 
relatives of the victim can be called 
to testify. Finally, and if 
appropriate, the defendant can talk 
with the jury in a personal way 
about sparing his life. If the trial 
judge should refuse to permit the 
introduction of debatable 
mitigating evidence, a_ proffer 
should be entered into the record 
for possible appellate review. 
Furthermore, such evidence may 
be admissible at the judge- 
sentencing hearing. 


Jury Argument Re Penalty Trial 


Summations to a jury involve a 
complex topic. Here, merely a few 
suggestions will be made in this 
highly specialized type of jury 
persuasion. Areas worth consid- 
ering include: 

1. Aggrevating circumstances 
which the prosecution attempts to 
prove are, in essence, elements of 
the crime. Have these elements 
been satisfactorily established? 

2. As to the mitigating 
circumstances established by the 
defense, what weight can the jury 
ascribe to them? 

3. Contrast and “weight” for the 
jury the substance of items 1 and 2 
above. Which circumstances 
outweight the other? 

4 Argue whether or not the 
death penalty is justifiable in your 
particular case. 

5. In the light of “evolving 
standards of decency,” is your case 
one in which the death penalty 
should be imposed? 

For those who are defense 
counsel, it is suggested that the jury 
be helped to come to know the 
defendant as a “person” with a 
history of having grown up under 
particular conditions which 
probably influenced his later 
behavior. In this connection, it 
appears that a careful reading of the 
Gregg opinion requires that the 
sentencing decision be fully 
informed. Since jurors must render 
an important verdict regarding 
another human being, their 
comprehensive knowledge of the 
defendant’s background will assist 
in this objective. The Gregg 
decision appears to support this 
course of action. 


Last of the Triple-Header- 
Judge-Sentencing Hearing 


In the event the jury returns a 
verdict of guilty, and later 
recommends to the trial court that a 
sentence of death be imposed, 
defense counsel should request a 
“pre-sentence investigation report” 
(PSI) to be prepared by the 
Department of Offender 
Rehabilitation and a delay of the 
sentencing hearing be sought until 
the report has been prepared. In 
essence, the defendant will be 
requesting a continuance of the case 
prior to docketing of the sentencing 
hearing. While defense counsel’s 
primary role at this last stage of the 
trial is argument aimed at obtaining 
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a life sentence, there are also 
possibilities for the taking of 
testimony. For example, some new 


mitigating evidence may not 
become available until after the 
jury recommends the death 
sentence, and such a circumstance 
may be of such substance that the 
judge will avoid the penalty of 
death. In every case, defense 
counsel should examine the entire 
PSI carefully, and should request 
the court by a written motion to 
make both the nonconfidential and 
confidential parts known to him 
and incorporated in the court 
record. This will thus furnish a 
method whereby this entire 
document can be reviewed in the 
appellate process. 

Attention is invited to Rule 3.780, 
Florida Rules of Criminal 
Procedure, which became effective 
July 1, 1977, the title of which is: 
“Sentencing Hearing for Capital 
Cases.” It may be assumed that this 
rule will apply both to the jury- 


penalty trial and the judge- 
sentencing hearing. 
Post Appellate Attempts to 


Avoid the Death Penalty 

In the event a defendant is 
sentenced to death, and the case is 
affirmed by the Florida Supreme 
Court, counsel should then consider 
other efforts to avoid execution. 
Some of these areas are 
summarized in the sequence 
indicated: 

1. Petition for certiorari to the 
Supreme Court of the United 
States, if a meritorious constitu- 
tional issue is available. 

2. Motion for mitigation of 
sentence at the trial level, see Rule 
3.800(b), Florida Rules of Criminal 
Procedure. This motion is not 
appealable, according to an 
amendment which became 
effective July 1, 1977. 

3. Motion to vacate, set aside or 
correct sentence, see Rule 3.850, 
Florida Rules of Criminal 
Procedure. 

4. Petition for habeas corpus in 
the federal court. 

5. Petition to the Office of 
Executive Clemency. (The 
Governor and three members of the 
cabinet can commute a death 
sentence to life imprisonment.) 
These proceedings are now 
governed by Rule 19, obtainable 
from Mrs. Alice Ragsdale, 
Coordinator of the Office of 
Executive Clemency, Larson 
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Building, Tallahassee, Florida. 
Essentially, the Parole and 
Probation Commission conducts an 
interview of the defendant and 
collects other data. Finally, counsel 
argue for 30 minutes to the side 
before the Governor and members 
of the cabinet. 

6. In the event all efforts to 
avoid execution appear exhausted, 
defense counsel should maintain 
contact with the defendant, 


‘ including attendance at the 


execution. Since no “insane person” 
may be put to death, a basis may 
become evident minutes before 
execution to request a reprieve 
from the Governor in order to 
conduct a mental examination of 
the defendant. The superintendent 
of the Florida State Prison 
maintains an open line to the 
Governor just prior to an execution. 


FOOTNOTES 


1 Furman v. Georgia, 408 U. S. 238 (1972) 
2 Gregg v. Georgia, 49 L.Ed. 2d 859 (1976) 
3 Proffitt v. Florida, 49 L.Ed. 2d 913 (1976) 
4 Jurek v. Texas, 49 L.Ed. 2d 939 (1976) 
5 Fra Stat. §921.141, F.S. (Procedure 
regarding death penalty sentencing.) 
‘“‘Aggravating’ and “mitigating” 
circumstances from $921.14] are: 


AGGRAVATING 


(a) The capital felony was commited by 
a person under sentence of imprisonment. 

(b) The defendant was previously 
convicted of another capital felony or of a 
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felony involving th se or threat of violence 
to the person. 

(c) The defes...1nt knowingly created a 
great risk of death to many persons. 

(d) The capital felony was committed 
while the defendant was engaged, or was an 
accomplice, in the commission of, or an 
attempt to commit any robbery, rape, arson, 
burglary, kidnapping, or aircraft piracy or 
the unlawful throwing, placing, or 
discharging of a destructive device or bomb. 

(e) The capital felony was committed 
for the purpose of avoiding or preventing a 
lawful arrest or affecting an escape from 
custody. 

(f) The capital felony was committed 
for pecuniary gain. 

(g) The capital felony was committed to 
disrupt or hinder the lawful exercise of any 
governmental function or the enforcement 
of laws. 

(h) The capital felony was especially 
heinous, atrocious or cruel. 

MITIGATING 


(a) The defendant has no significant 
history of prior criminal activity. 

(b) The capital felony was committed 
while the defendant was under the influence 
of extreme mental or emotional disturbance. 

(c) The victim was a participant in the 
defendant’s conduct or consented to the act. 

(d) The defendant was an accomplice in 
the capital felony committed by another 
person and his participation was relatively 
minor. 

(e) The defendant acted under extreme 
duress or under the substantial domination 
of another person. 

(f) The capacity of the defendant to 
appreciate the criminality of his conduct or 
to conform his conduct to the requirements 
of law was substantially impaired. 

(g) The age of the defendant at the time 
of the crime. 
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Does anyone in his right mind really want title 
to real property transferred that simply at 
the sacrifice of historic interests in land which 
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citizens? 


The answer, of course, is “you could 
buy a home as simply as you buy an automobile 
if the real property laws in all the states were 
changed to eliminate traditional rights which 

Americans enjoy in land.” 
American Title Insurance Company helps 
mankind fulfill a basic human desire; the secure 
ownership of real property. It is our 


But thoughtful men and women recognize that, 
under our system of laws, more Americans own 


their own homes than is true anywhere else 

in the world. And the experts involved in the 
transfer of real estate titles (lawyers, mortgage 
lenders, real estate brokers, home builders 


responsibility to protect mortgage lenders, 
purchasers and leasehold owners against losses 
arising from defects in title as insured. And 
we do! 


Serving the American community in 45 states, the District of Columbia, Puerto Rico, Virgin Islands 
and the Netherlands Antilles through a network of division and branch offices, policy-writing agents, 
approved attorneys and these affiliated companies: 


Columbia Real Estate 
Title Insurance Company 


San Francisco Bay 
Title Company 


Texas Title Guaranty 
Company, Inc. 


The Title Insurance 
Corporation of Pennsylvania 


american title insurance company 
Home Office: 1101 BRICKELL AVENUE « P.O. BOX 01-5002 « MIAMI, FLORIDA 33101 « (305) 374-4300 


a iary of The Conti Te 


y | 
f 
. 
= 
: 


By Arnold Banner, Ph.D. 


Man’s alteration of the coastal 
environment too frequently has 
been detrimental to fish and 
wildlife resources. This situation 
has improved as the general public 
and development interests have 
become better informed, and with 
more effective regulation by 
governmental agencies. The 
success of any regulatory program 
is partly dependent upon _ its 
enforcement. Profits on develop- 
ment of coastal lands can be large, 
so violations must be dealt with 
seriously to deter potential 
offenders. An excellent review of 
the relevant judicial climate was 
presented recently by McIntosh 
and Mehta.! 

The U.S. Fish and Wildlife 
Service is charged with protecting 
and enhancing living natural 
resources. Among its several 
responsibilities, the Service 
provides recommendations to 
direct or condition development 
activities so as to prevent or 
minimize damage, whenever 
possible.* It does this by 
commenting on federally funded 
water development projects, on the 
applications for construction 
permits,’ and on illegal activities. In 
recent years, statutory and case law 
have provided this agency with 
new problems and opportunities in 
coastal protection. When 
development has proceeded 
illegally, without the necessary 
federal reviews, the Service must 
decide whether to accept the illegal 
alterations, to modify a 
development in order to mitigate 
environmental damages, or to 
require extensive restoration of 
disturbed areas. This article will 
describe some of the problems, 
some of the solutions and the 
opportunities presented to 
“environmental designers” by these 
situations. 

Coastal development of concern 
here includes: (1) filling of wetlands 
and adjacent shallows (usually to 
supply boating access or to allow 
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Coastal Restoration in South Florida 


residential or commercial 
development); and (2) dredging of 
wetlands and shallows (for 
navigation access and to provide fill 
materials for adjacent property or 
for sale). While filling eliminates 
marine habitat, dredging modifies 
substrate composition (eé.g., 
removal of peat soil), topography, 
and water circulation. Dredging 
also results in secondary or 
associated changes in temperature, 
salinity, light penetration, 
turbulence, dissolved gases, and 
nutrients which directly affect the 
original aquatic communities and 
control recolonization following 
the disturbance. For example, 
much of Florida’s gently sloping 
shoreline originally was vegetated 
with emergent species such as 
mangroves and/or cordgrass. This 
has been changed by dredging, 
filling, and bulkheading into 
vertical hard surfaces vegetated 
only by algae and sessile animals 
(e.g., oysters, barnacles) normally 
common to a rocky shore. This 
modification reduces intertidal 
area, but it adds an element of 
diversity. Such “mitigation” must 
be recognized when assessing the 
effects of a project. The Service 
must consider the “value,” if any, of 
the substitute community in 
comparison with its predecessor, 
and quantify the net gain or loss. 


Public Unaware of Losses 


Another problem that we 
encounter is a lack of public 
appreciation for important 
biological components. This 
process of evaluation is 
complicated by differences in 
composition of the communities - 
comparing “apples and oranges.” 
Destruction of fish nursery grounds 
or beds of productive vegetation is 
not as blatant as a fish kill or the 
clearing of an impressive forest. 
Larval fishes and planktonic 
invertebrates have small 
constituencies and succumb 
silently. The public often is 


environmental 
law 


unaware of the more subtle 
implications of destruction of 
mudflats, sea grass beds, or 


mangroves until too late. 4 

For example, as a result of 
scientific studies we now can state 
that coastal vegetation is crucial to: 
(1) stabilizing soft sediments, 
such as muddy or sandy banks; 
(2) producting oxygen to be 
utilized by marine or aquatic plants 
and animals; (3) converting 
dissolved nutrients, water and 
sunlight into vegetative materials 
(i.e., leaves, twigs, fruits, spores) 
which ultimately feed consumers 
and predators (sport and food fish, 
shellfish, and birds); and 
(4) providing habitat for young 
fishes, feeding places for sport 
fishes, roosting and nesting areas 
for birds and even habitat for some 
mammals. These functions, in 
combination, are incredibly 
valuable to our fisheries, to our 
recreation and to the maintenance 
of adequate water quality. The 
processes occur without energy or 
monetary expenditure by man. 

Elimination of the vegetation 
takes away all of these benefits 
without returning any public 
values. In a variety of recent cases® 
the federal government has acted to 
restore public values eliminated by 
unauthorized development 
activities in navigable waters. Each 
restoration has been closely tailored 
to the particular circumstances of 
the case and, as recently directed by 
the U. S. Court of Appeals for the 
Fifth Circuit in United States v. 
Sexton Cove Estates,’ must be 


Arnold Banner, Ph.D. is an environmental 
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Environmental Law Section, F. Ronald 
Mastriana, chairman; Henry Dean, editor. 
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feasible, environmentally effective, 
and equitable to all parties. 


Court Approved Restoration 


Procedures for handling 
instances of unauthorized dredging 
and filling include: (1) notification 
to the permitting agency (generally, 
the U.S. Army Corps of Engineers); 
(2) administrative determination of 
legal issues, extent of the violation, 
and negotiations for voluntary 
restoration, if called for by 
circumstances; and (3) reference to 
the U. S. Attorney’s Office for 
criminal and/or civil prosecution. 
During steps (2) and (3) the U. S. 
Fish and Wildlife Service and other 
federal and state agencies are asked 
to evaluate the project and 
recommend appropriate _restor- 
ation plans. If the violator does not 
comply voluntarily, a_ litigation 
report is compiled in order to detail 
such remarks and recommen- 
dations by the agencies for Corps of 
Engineers lawyers and the U. S. 
attorney. Once acase reaches the 
U.S.attorney,a biologist is called 
upon to design a comprehensive 
plan, which he can defend in court. 
If the govenment prevails in 
litigation or if a consent judgment is 
negotiated, the court-approved 
restoration plan is implemented 
and its outcome is followed by the 
agencies to refine procedures for 
subsequent cases. 


Fish and Wildlife Service 
biologists may also be asked to 
assist in the early stages of an 
investigation. Biological “clues” can 


serve to identify jurisdiction under’ 


federal regulations. Identification 


of jurisdiction was most difficult 
prior to July 25, 1975, when the 
Department of the Army, by 
policy, restricted their concern to 
work performed below the mean 
high water line (M.H.W.L.). Since 
dredging and filling modify 
preproject topography, it becomes 
virtually impossible to determine 
the crucial pre-existing M.H.W.L. 
by land survey. However, it is 
known that tidal elevations (in 
concert with other environmental 
factors) control distribution of 
sessile marine organisms and of 
plants, allowing a biologist to 
identify tidal elevations on the basis 
of such biological indicator species. 
The Corps of Engineers regulations 
now specifically recognize these 
biological indicators of juris- 
diction. In the same manner an 
experienced biologist often can 
determine the extent of the 
violations. 


identifying Preproject Features 


When construction activities 
have eliminated the original flora 
and fauna it becomes necessary to 
add another procedure - 
identification of preproject features 
from old aerial photographs. The 
investigator obtains high-quality 
preproject aerials (black and white, 
color, infrared), characterizes and 
groups the various features (e.g., 
vegetation, water, soils) on the basis 
of distinctive color, tone, texture, 
and density, and then goes onsite to 
locate representative remnants of 
those features, a process known as 
ground-truthing. These remnants 
can be at the project or on 
neighboring properties. If the 
photographic characterization is 
specific enough to separate 
different species of plants, and the 
categories on the photograph and 
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on ground agree, the bio-indicators 
can be used to identify the 
M.H.W.L. with a nice degree of 
accuracy. Consistent agreement has 
been found when comparing this 
method with topographic surveys 
on undisturbed properties. 

Perhaps the most complex use of 
this technique was in U. S. v. Lujan 
near Key West, in the Florida Keys. 
A causeway had been constructed 
to a small island, over what the 
developer stated was a pre-existing 
roadway. A series of old aerial 
photographs showed distinctive 
dark features scattered in a unique 
pattern over this pathway. Onsite 
inspection of remnants - 
identifiable as the preproject 
pattern - showed the dark features 
to be sea grasses growing on the 
light colored bay bottom. Sea 
grasses do not grow above the 
M.H.W.L. because they do not 
tolerate lengthy exposure to air, and 
the court ruled in the government’s 
favor. 


In U. S. v. Keevan, the issue was 
similar, but the horizontal location 
of the M.H.W.L. was needed 
instead of the elevation of a 
particular location. Tidal 
mangroves were identified well 
inshore of a berm emplaced by the 
defendant. These vegetative 
indicators (and a matching 
topographic survey) clearly 
showed that the M.H.W.L. had 
been inshore of the berm. In each of 
the preceding cases the 
environmental requirements of the 
indicator species supported the 
interpretation of substrate and 
water evaluation. 


Section 404 of the Federal Water 
Pollution Control Act’ as well as the 
Rivers and Harbors Act of 1899 can 
be imposed within wetlands as 
typified by vegetation associated 
with periodic inundation. 
Consequently, biological indicators 
are now even more important, and 
intepretation of aerial photographs 
even more crucial to identifying 
jurisdiction. 

Determining Preconstruction 
Conditions 

In addition to aerial photographs, 
other methods can be used to 
determine preconstruction 
conditions. One technique involves 
measuring the salinity of soils 
isolated by fill or above the altered 
tide level. Bands of recent marine 
sediments under fill materials, and 
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the presence of pioneer vegetation 
also are clues of shoreline 
disturbance. In one recent case, the 
govenment displayed such a 
diversity of coinciding indicators to 
the defendant that agreement on 
jurisdiction and restoration 
measures actually was reached in 
the field, on the filled marsh. 

Once jurisdiction is established, 
the effects of the project on the 
environment must be evaluated. 
How did the work affect quality of 
public water and its capacity to 
support fish and wildlife? Aerial 
photographs and zround-truthing 
on neighboring properties again are 
used to identify preproject 
conditions and their resources. The 
productivity and habitat values of 
mangroves, sea grasses, salt 
marshes, and other natural areas are 
fairly well documented in the 
scientific literature’. The area of 
productive habitat lost can be 
quantified, and resultant losses of 
fishery values roughly predicted 
(e.g., by calculating the pounds of 
fish lost per acre per year). When 
changes in vegetative composition 
occur, an attempt is made to weigh 
the loss of the original vegetation 
against the invasion by different 
species. 

Whereas habitat losses can be 
known only by reference to the 
past, degredation of water quality 
remains current. On-site 
inspections provide biologists with 
data necessary to evaluate the 
existing conditions. Investigations 
must be complete enough to 
account for daily and seasonal 
changes, and aging or'maturation 
of sediments(generally oxygen 
consuming) and vegetation 
(generally oxygen producing). 
Projects often are incomplete 
during the field inspection, and 
evaluation must include prediction 
of effects of the completed or 
occupied development. Creation of 
pollution sources—such as those 
deep, deadened canals can be— 
places a burden on the life-sus- 
taining capabilities of the connect- 
ing waters. The court recognized 
this concern in United States v. 
Joseph G. Moretti, Inc.,® and 
ordered restorative measures to 
correct water quality or to isolate 
such developments from adjacent 
tidal waters. 


Innovative Restoration 


It is within the realm of 
restoration that innovation flowers. 
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The biologist works within severe 
constraints: solutions are required 
to be equitable to all parties, 
feasible, and effective; maximum 
environmental benefits must be 
achieved at minimum cost to the 
defendant. An optimum solution 
may involve networks of culverts 
(to improve water exchange), 
shallowing of deep canals, large- 
scale exchange of substrate, and 
replanting with indigenous wetland 
vegetation. Such actions can easily 
run into hundreds of thousands of 
dollars or even millions. Cost must 
be balanced against confidence that 
the measures will be effective, and 
confidence increases only with 
experience, as successful 
restorations actually are 
performed. Some of the results to 
date may be informative here. 

Investigation of an unauthor- 
ized canal system in the Florida 
Keys, constructed mostly above the 
M.H.W.L. but connected to 
navigable waters, disclosed that 
habitat losses were minor and that 
water quality was the major 
concern.!° Three “finger” canals, 
each over 1,000 feet in length, were 
connected to tidal waters at one end 
only. Although the tide rose and fell 
in the canals, the range (and, 
consequently the percentage of 
water exchange) was small. Canal 
bottoms became vegetated with 
valuable sea grasses, so refilling the 
canals did not appear to be an 
environmentally acceptable 
solution (it is also an expensive 
method of improving water 
quality). Because the defendant 
owned a cross-section of a 
peninsula, it was possible to modify 
the canals into a flow-through 
network, taking advantage of tidal 
differentials. However, the bay on 
the far side of the peninsula was 
very shallow (about one-fourth of 
the canal depth) and water quality 
is generally worst near the bottom. 
While surface waters could be 
exchanged by just interconnecting 
the canals, the problem was to flush 
out the bottom water. 

A novel solution proved 
effective. Large culverts were 
emplaced connecting the canal 
dead ends with a broad shallow 
ditch or channel (Figure 1). The 
latter was dug across “uplands” and 
opened into the Bay. The culverts 
are inclined: they run from the 
bottoms of the canals (at minus 8 
feet mean low water (M.L.W.) 
upwards to the channel minus | foot 


M.L.W.). Tidal differences across 
the key force canal bottomwaters 
up the culverts into the channel and 
out into the bay. This flow is 
reversed on the opposite part of the 
tidal cycle. Marking dyes placed in 
the culvert openings showed 
excellent mixing of waters, and 
predatory fishes took up residence 
at the culvert mouths within a 
month of emplacement. This 
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Figure 1. INCLINED CIRCULATION CULVERT 


method (the inclined culvert) 
shows promise for other “dead- 
end” canals having tidal exposure 
and adjoining shallow-water bodies. 
As a bonus, the broad, shallow 
receiving channel serves as habitat 
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Figure 2. WEISZMANN RESTORATION PLAN 


for algae and sea grasses, replacing 
the relatively barren table-rock 
surface. This restoration is 
favorable to fish and wildlife and 
was inexpensive enough to meet 
with approval by the defendant. 
The solution of U. S. ov. 
Weiszmann'! was partially 
patterned on the Matthews 
settlement. Weiszmann’s two canals 
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had been constructed (and one 
connected) to an older cross-key 
channel. The project also involved 
filling of moderately valuable 
wetlands with the spoil materials 
removed from the canals. 
Weiszmann proposed completing 
his canal system and then 
connecting the dead ends together, 
forming a U-shaped water body, 
with two entrances on the pre- 
existing channel. Although a 
fraction of the cross-key flow 
would be directed through the “U”, 
engineers asserted that flushing rate 
would be low. Considering the 
existing canal depth (between 
minus 7 and minus 20 feet M.L.W.), 
it was not certain that water quality 
could be maintained once 
residential development pro- 
ceeded. 

Nearby residential canals having 
lesser depths were examined and 
found to have sea grasses on the 
bottoms at minus 6 to minus 8 feet 
M.L.W. We proposed doubling the 
width and reducing Weiszmann’s 
canal depths to these levels in order 
to assure compliance with water 
quality standards and to partially 
compensate for habitat losses 
associated with the filling of 


wetlands. 


Another problem with this canal 
system (common to canals with 
sharp bends, in vegetated areas) 
was the presence of decaying 
flotsam. Sea grass blades were 
blown into downwind corners and 
decomposed there, consuming 
dissolved oxygen. We did not 
believe that water velocities in the 
“U” would flush them out, so it was 
recommended that a small channel 
be constructed to connect the 
northwest “corner” of the “U” toa 
distant shallow sound. Prevailing 
southeast winds and tidal forces 
could push surface debris into the 
channel. The channel (minus 1/2 to 
minus 3 feet, M.L.W. in depth and 4 


to 10 feet in width) would be: outed 
across a moderately large pond, 
presently isolated from regular tidal 
flushing. Salinity of pond water 
fluctuates strongly with evapora- 
tion and rainfall. Consequently, the 
fish and invertebrate populations 
now consist only of a few tolerant 
species. 

Contributions to adjoining 
waters and the entire pond 
environment would be markedly 
improved by the connection to 
open waters via the channel. Thus, 
the consent judgment consists of 
several related sections. The 
unopened leg of the “U” will be 
broadened to 80 feet in width and 
filled to minus 6 feet M.L.W. in 
depth before it is permitted to be 
connected to the pre-existing 
channel. The presently opened leg 
will be shallowed to minus 10 feet 
M.L.W. (sufficient to encourage 
oxygen-producting vegetation 
necessary to maintain water quality 
under these circumstances) and the 
small channel will connect the “U” 
canal and the isolated pond to tidal 
waters. Resources will be restored 
(or locally enhanced) and the cost 
will be held down to “agreeable” 
levels. 

Such alternatives were not 
available in the cases of Moretti, III 
and Sexton Cove Estates. The only 
tidal water body in back of those 
canal systems is the distant Atlantic 
Ocean. Connection via existing 
tidal creeks at first seemed feasible 
for the Moretti project, but the 
culvert system was found to exceed 
$300,000 in cost and the Atlantic 
Ocean was accessible only through 
a narrow tidal creek, overgrown 
with mangroves and owned by a 
third party. Thus, in order to 
improve water quality and to 
replace productive habitat, the 
canal depths had to be reduced. 
Filling of Moretti’s canals will be to 
minus 6 feet to minus 8 feet on one 
side of the property, and minus 10 
feet on the other, since the 
orientation of the latter canals 
allowed wind-driven water 
exchange. The canal bottoms will 
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be sloped (greater depths nearer 
the canal mouths where tidal 
exchange is naturally stronger) and 
perimeter waterways will be 
reduced to depths that will 
maintain adequate water quality. 

The court also found that 
construction of Moretti’s canal 
system had involved extensive 
destruction of productive wetlands 
and bay bottom. The remedy for 
this loss was removal of fill on 
previously filled bay bottom to an 
average depth of about minus 2 feet 
M.L.W. This area will eventually 
revegetate, first with algae, which 
will attach to newly exposed rocky 
substrate, and then with sea grasses 
which will root in softer sediments 
accumulating in depressions. 
Portions of the Moretti canals now 
meeting the required restoration 
depths have vegetated with sea 
grasses naturally. These grasses will 
be preserved, and their presence 
assures us of the eventual quality of 
the completed project. 

The Sexton Cove canals, unlike 
Moretti’s, were dug in mangrove 
peat to remarkable depths. Some 
exceed minus 40 feet M.L.W. The 
exposed peat surfaces decompose 
when in contact with sea water, 
removing dissolved oxygen faster 
than diffusion can provide it. Large 
amounts of data from state, federal, 
and the defendant’s biologists 
clearly depict the degraded state of 
canal waters. Wind and tides push 
canal waters into the adjoining 
natural bay, reducing its capacity to 
support life. As with Moretti, the 
only solution is to plug off or to fill 
the canals up to levels exhibiting 
water quality. Fill materials have 
become costly (up to $5 per cubic 
yard) in the Florida Keys now that 
developers are prevented from 
unrestrained dredging, and the 
amounts required are enormously 
expensive. However, from the 
government’s standpoint the 
expense does not exceed the public 
cost of a perpetual pollution source 
and the public benefit to the 
wildlife produced. 


Counter Arguments 


Defendants, via their consultants, 
routinely bring up a number of 
counter arguments: (1) the 
preproject conditions were not 
environmentally valuable; (2) it is 
impossible to determine preproject 
elevations and, consequently, 
federal jurisdiction; (3) existing 
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conditions support populations of 
various organisms; (4)modifi- 
cations or restorations would be 
prohibitively expensive and a 
second “shock” to the environment; 
and, (5) the restoration methods are 
untried and the risk of failure is not 
worth the cost.!* 

Items (1), (2) and (3) are 
addressed during careful 
examination of photographs and 
site visits. The “shock” treatment is 
equally brief; present conditions 
(generally described as favorable 
by the defendant) occur only a few 
years after the major initial “shock.” 
Restored terrain will recover as 
quickly, more thoroughly and will 
be beneficial for all time, whereas 
the “shock” is only temporary. We 
are very well satisfied with the 
success of restoration to date from 
our monitoring of completed 
restoration projects. 

A restored substrate soon is 
colonized by pioneer vegetation 
and invertebrates arriving as seeds, 
spores, or planktonic larvae. The 
process is speeded by replanting 
with such desirable species as red 
Mangroves or salt marsh 
cordgrass.!* Substrate restoration 
and replanting has succeeded on 
the East Coast, Keys, and West 
Coast of Florida, in marine, 


estuarine and fresh water habitats. I 
am aware of at least ten local 
restorations agreed to, and 20 
accomplished which included 
planting of indigenous vegetation. 

The judicial recognition of 
restoration as an appropriate 
remedy and the enthusiastic pursuit 
of environmental cases by 
regulatory agencies and U.S. 
attorneys show a most favorable 
trend. We no longer accept such 
losses of our natural heritage, and 
the cost of even extensive 
restoration gives measure to our 
commitment and concern. oO 
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October 21, 22—Florida Bar Leaders Conference, Florida Bar Center, Tallahassee 
October 23-26—32nd Annual Workmen’s Compensation Educational Conference, 
Dutch Inn, Orlando. 
October 25—Parts I, III, Florida Bar Examination, Jacksonville Civic Auditorium. 
i October 27-29—AFTL Annual Convention, Walt Disney World. : 
: October 28,29—Young Lawyers’ Section Board of Goverrors Meeting, 
Pier 66, Ft. Lauderdale. 
November 10-12—The Florida Bar Board of Governors Meeting, 
Daytona Beach Hilton. 
November 17, 18—Stetson University Seminar on Bankruptcy Law and Practice, 
Host Airport Hotel, Tampa. 
December 14, 15—Florida Public Defender Seminar, “Criminal Defense 
Techniques—Trial Through Post-Conviction,” Howard Johnson's 
Florida Center, Orlando. 
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Coral Gables 33124 
January 12-14—Bar Board of Governors Meeting, Host Hotel, Tampa. 
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January 18-20—Florida Public Defenders Annual Midwinter Conference, 
Ramada Inn, Vanderbilt Beach, Naples. 
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Lakeland Civic Center, Lakeland. 
March 2-4—Tenth Medical Institute for Attorneys, University of Miami 
Law Center, American Hotel, Bal Harbour. 
March 16, 17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 
March 31-April 1—Young Lawyers’ Section Annual Convention, 
Omni International Hotel, Miami. 
May 4-6—Young Lawyers’ Section Board of Governors Spring Meeting, 
Bahamas. 
May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 
May 36—Parts I, II, Florida Bar Examination, Hilton Hotel, St. Petersburg. 
October 31—Parts I, III, Florida Bar Examination, Jacksonville Civic Auditorium. 
June 14-17 /The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 
July 25, 26—Parts I, II, III, Florida Bar Examination, 
Miami Beach Convention Center. 
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When attorney Stanley M. Rosenblatt discovered that his chief 
investigator, Jerry Burke, was himself a victim of medical 
malpractice, Rosenblatt went into action. 


The result was a one million, two hundred thousand dollar 
award—one of the highest awards in courtroom history. 
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Munich, a Tale of Two Myths by 
Thomas Brooks Jones of 
Anchorage, Alaska; published by 
Dorrance and Company, 
Ardmore, Pennsylvania. 


Concisely written, Munich, a 
Tale of Two Myths by Thomas 
Brooks Jones, studies the Munich 
Conference of 1938, events leading 
to the conference, the aftermath of 
the conference, and two myths 
encompassing the “eyeball-to- 
eyeball’’ confrontation by 
European leaders with Adolph 
Hitler. 

Often considered by historians as 
the symbol of appeasement of 
dictatorships, the Munich 
Conference surrendered to 
Germany the Sudentenland, an area 
along Czechoslovakia’s northern 
border. In return, Hitler agreed not 


to invade Czechoslovakia or make 
additional claims on territory in 
Europe. 

Because in the next year (1939) 
Hitler did not honor this pact, a 
“myth” arose that if Britain and 
France had stood up to Hitler at 
Munich, he would have backed 
down or been easily and promptly 
defeated. Jones propounds this 
myth was groundless due to another 
“myth” - the Germans’ intense 
belief that they were “invincible.” 

The author states this idea of 
invincibility compounded with the 
German belief that it had never lost 
World War I had been exploited by 
the-Nazis to such an extent that by 
1938, war was unavoidable. 

Jones examines the characters 
involved in the conference. In 
particular he discusses Britain’s 
leader, Neville Chamberlain and 


his desire for peace and what many 
have termed a “misguided 
blunder,” leading to his downfall 
and Winston Churchill's ascen- 
dance. Briefly he touches on the 
other participants meeting at 
Munich, Benito Mussolini of Italy 
and Edouard Daladier of France. 

Basing his work on facts, Jones 
also admits it is one person’s point 
of view of those facts. He ends his 
work by comparing the myths to 
events surrounding other wars, 
acknowledging that “new situations 
require new approaches.” 

Jones says, “It would be tragic if, 
after shattering one myth (German 
invincibility), we blindly and 
uncritically accepted another (the 
Munich Myth).” 


Reviewed by Cheryle Dodd 


Justice Served 


The day may start in the usual way 
With hearings set throughout the day, 
Or perhaps you've had a midnight call 
To sign a warrant, or to handle all 
The problems that just will not wait 
For regular hours, or day to break. 


Sometimes I'll take a short recess 

To try to straighten out the mess; 

The attorneys talk, dicker, and nudge, 
“Can we have a minute, Judge?” 
How often I have heard that phrase, 
But what the heck, it clears the haze. 


Back on the bench we'll work like crazy. 
No one I know is ever lazy. 

More work goes on than meets the eye, 
So much so that times flies by. 

It’s often late before I stop; 

Home I go, in bed I flop. 


On motion days my courtroom’s stacked; 
Standing room only . . . it gets that packed. 
I'll see how much we can get done 

Without “short changing” anyone. 

Some come to watch, make notes, and learn; 
Others, “I’m next,” their main concern. 


On weekends, too, we're called to do 
Advisories; “So what else is new?” 

There’s no day off when it comes to crime, 
And some judge has to take the time 

To advise them what they need to know, 
When you feel like telling em where to go! 


The variety of work is never ending; 


Some good, some bad, and some heart-rending. 


Adoptions are my favorite ones; 

The joy and happiness that always comes, 
Their faces beaming full of pleasure 

For the new parents, another treasure. 


I've no complaints, it’s almost fun, 
Especially when a job’s well done. 
And so it goes day after day; 
Some think we do it just for pay 
But me, I feel a sense of pride; 
With justice served, I’m satisfied. 


By Elizabeth A. Kovachevich 
Circuit Judge, St. Petersburg 
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PROBATE FORMS 


Designed to comply with the provisions of the new Probate Code 
For Sale by The Florida Bar 


No. of 
Copies 


P-14 


General Probate Forms 


Petition to Open Safe Deposit 
Box 

Order to Open Safe Deposit 
Box 

Notice to Creditors (Not for For- 
mal Administration) 

Caveat — Creditor 

Caveat — Heir or Devisee 


Demand for Notice 

Formal Notice by Mail 

Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 

Notice of Hearing 

Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of 
Notice and Bond 


Forms for No Administration Proceeding 


Statement for Disposition of 
Personal Property Without Ad- 
ministration 

(No form) 


Forms for Summary Administration 


Petition for Summary Adminis- 
tration — Testate 

Petition for Summary Adminis- 
tration — Intestate 

Order of Summary Administra- 
tion 


Forms for Family Administration 


Petition for Family Administra- 
tion — Testate 

Petition for Family Administra- 
tion — Intestate 


Order of Family Administration 


Forms for Formal Administration 


Petition for Administration — 
Testate — Florida Resident 


Petition for Administration — 
Intestate — Florida Resident 
Petition for Administration — 
Testate — Nonresident 


Petition for Administration — 
Intestate — Nonresident 

Oath of Witness to Will 
Application for Appointment of 
Commissioner to Prove Will 
Commission to Prove Will and 
Oath of Witness 

Order Admitting Will to Probate 
Order Appointing Personal 
Representative and Setting 
Bond 

Petition to Waive Bond 
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No. of 

Copies 

— — P-30A Waiver 

—— P-31 Bond of Personal Representa- 
tive 

—_— P-32 Oath of Personal Representa- 
tive, Designation of Resident 
Agent, and Acceptance by 
Resident Agent 

__. P-33. Oath of Corporate Personal 
Representative 

Letters of Administration 

P-35._— Notice of Administration 

Proof of Service of Notice of 
Administration 

P-37 _ Inventory 

P-38 Petition for Allocation of 
Spouses’s Share — Intestate 
Estate 

P-39 Order Allocating Spouse's 
Share 

—_— P-40 Petition to Set Aside Exempt 
Property 

—— P-41 Order Setting Aside Exempt 
Property 

P-42 Petition for Family Allowance 

—— P-43 Order Authorizing Family 
Allowance 

P-44_- Petition to Set Aside Home- 
stead Real Estate 

P-45_—s- Order Setting Aside Home- 


stead Real Estate 


No. of 
Copies 


P-46 
— P-47 
P-48 
P-49 
P-50 
P-51 


P-54 


P-55A 
P-55C 


P-56 
P-67 


—— 


Claim of Elective Share by 
Spouse 

Petition for Determination of 
Elective Share 

Order Determining Elective 
Share 

Proof of Claim by Personal 
Representative 

«Statement of Claim 

Objection to Claim 

Release of Claim 

Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 

Order Extending Time to File 
Final Accounting and Petition 
for Discharne 

Final Accounting 


Final Accounting, continuation 
Final Accounting, conclusion 


Petition for Discharge 

Notice of Final Accounting and 
Petition for Discharge 

Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 

Receipt of Beneficiary 

Report of. Distribution and Dis- 
position of Claims 

Order of Discharge 


—— Asset of one copy of each form — $5 plus sales tax, postpaid 


All forms 10¢ each or $2.00 for set of 50 copies. 


All orders add 4% sales tax. For orders under $2.00 add $.50 shipping charge. All 


orders for $2.00 or more, postpaid. 


Lawyer Information Services 
The Florida Bar 
Tallahassee, Florida 32304 


Enclosed is my check for $. 


name 


Please send the Probate Forms checked above. 


address 


city 


zip 
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Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


Anti-Lawyer Bill Defeated 


Proposed legislation which 
would have placed lawyers who 
issue title insurance policies under 
regulation of the Department of 
Insurance and would have 
undermined The Fund Concept 
was soundly defeated in the 1977 
Legislature. This was accomplished 
through the cooperative efforts of 
members of The Fund and of the 
Real Property, Probate and Trust 
Law Section of The Florida Bar. 


The legislation, which was 
sponsored by the Florida Land 
Title Association, would also have 
given legislative sanction to the 
practice of law in real estate 
transactions by laymen. Intensive 
lobbying by the commercial title 
insurers was conducted at the 
Capitol on behalf of the legislation. 
The Fund was the only title 
underwriter actively opposing this 
legislation detrimental to the 
practice of real property law. 


Almost 1,000 Fund members 
throughout the state responded to a 
call for assistance from the 
president of the Fund by contacting 
their legislators to explain to the 
public the value of preserving The 
Fund Concept. 


A counter bill proposed by the 
Real Property, Probate and Trust 
Law Section to require every title 
insurance policy to be based upon 
examination by a member of the 
bar was successfully reported out 
of House committee but did not 
receive floor action. 


The president of the Florida 
Land Title Association condemned 
The Florida Bar section bill in a 
news release as “exposing members 
of The Florida Bar to charges of 
irresponsibility and greed because 
of a few members of the bar who 
are hungry for jobs.” The 
association officer charged that “it 
is not surprising that some lawyers 
are seeking to line their pockets by 
featherbedding practices. What is 
astonishing is the extent of 
arrogance and disregard for the 


LAWYERS’ TITLE 
GUARANTY 
FUND 


public interest which characterizes 
this legislation.” 

Recent discussions among 
representatives of The Fund, the 
Bar section, the Land Title 
Association and the Insurance 
Department were conducted on a 
more constructive basis and 
indicate that proposals affecting 
title insurance may be substantially 
revised for the 1978 legislative 
session. 


Advertising by Bar Urged 


In order for the organized bar to 
fulfill its greatly increased role as 
communicator for lawyers to the 
public, the bar must make a 
sustained effort to inform the 
public about the availability of legal 
services through the development 
of new and imaginative programs. 
At a panel discussion on bar 
association advertising at the 1977 
ABA convention in Chicago, Fund 
President Paul B. Comstock 
stressed that the bar must 
communicate sufficient infor- 
mation about legal services so that 
the public can decide whether they 
need these services, how to obtain 
them and what the services will 
cost. 

To reach the prime audiences in 
terms of need, which are the lower 
and middle income groups, the best 
use of all media should be made. 
Since a program of sufficient size 
and duration to be effective would 
be very expensive, Comstock 
recommended that bar associations 
make maximum use of free time 
and space in all media. He noted 
that The Florida Bar has already 
begun a multi-media public service 
approach based on free radio and 
television public service 
announcements coupled with the 
offer of free pamphlets to any 


member of the public who requests 
them. One of the new public service 
announcements to be presented 
next year will offer the pamphlet on 
buying a home. 


When maximum use has been 
made of free time and space, 
commercial advertising should be 
used to provide information and 
reach audiences that public service 
announcements would not. 
Comstock suggested that 
cooperative advertising such as that 
used by manufacturers and retailers 
might provide the idea for 
cooperation between the bar and 
individual lawyers in various fields 
to inform the public about the 
specialities of available services. 


Marketable Record Title Act 
Construed 


The Supreme Court of Florida 
has held that a deed from a mother 
conveying a three-fourths interest 
to herself and a one-fourth interest 
to a child “purported” to create an 
estate and “affected title” so that it 
was a “title transaction” within the 
meaning of §712.02, F.S. In ITT 
Rayonier, Inc. v. Wadsworth, 346 
So. 2d 1004 (Fla. 1977), the court 
found that the deed qualified as a 
“root of title” under the Act to 
extinguish prior remainder interests 
of other children so that grantees 
acquiring from the mother and son 
obtained a marketable record title. 
The court decided there were no 
$712.03(1), F.S., “interests disclosed 
by or defects inherent in” the 
muniment deed because it 
purported to convey the entire title 
from the owner of a life estate to 
herself and a son, and the deed 
contained nothing to indicate it 
conveyed the other children’s 
remainder interest. 


The Fund is Florida’s only lawyer-owned, bar support title insurer. You can 
strengthen your practice and the Bar by joining and providing Fund protection 


for your clients. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Fla. 32802. (Adv.) 
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The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 
Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 
Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his : 
ownership. 
Title & Trust Company of Florida is the largest and the oldest title insurance company 
operating under a Florida charter. It points with pardonable pride to its successful career, and ; 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied a 
customers whom it has served for more than 55 years. 
Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles . 
anywhere in the State of Florida. _ 
0 
TITLE ABSTRACTS 
INSURANCE ESCROWS 
HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 ~ 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Law 
mes MARLENE HUR®S SERVICES e 
y UNIV MICROFILM e 
Who’ ¢ job? 


Your time is too valuable to be used inefficiently. And because of JURISINDEX® our unique in- 
And where your time is concerned, the intricacies | dexing system, which enables us to draw upon 
of legal research can be deceiving. No sooner do the thousands of cases we have previously re- 


you start on that seemingly easy problem than searched to speed a resolution to your problem. 
you find yourself buried for hours; and even 


then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- Let RESEARCH 
native. FOR LAWYERS 
give you that extra 
Because we can provide you with professional 
quality research in any major law area, and at a "e re = “ste RESEARCH 


surprisingly moderate fee. now on spend your for lawyers 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Because we maintain a large staff of expertly time judging how _Fiorida Division of 

trained and carefully screened researchers who to apply the law American Legal Research Corp. 
are specialists in legal research methods, and rather than Box 13777/Gainesville, Fla. 32604 
who know the area of law they’re researching. searching for it. (904) 377-8300 


Toll-free (800) 342-6862 
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